PAG 2
The Breakdown

[image: A gold pot of money cartoon Royalty Free Vector Image]
[image: Man Saving Money Under Bed Cartoon Stock Vector (Royalty Free) 186806072 |  Shutterstock]   
 




  




[image: Retirement cartoon Vector Images ...]























By Catharine Langley Pupil Barrister at Westgate Chambers




[image: Homepage - Westgate Chambers]

INDEX


Part 1: Introduction and overview 
Part 2: Essential Action Points 
Part 3: The first stage: computation of pension assets and methods of division 2 
Part 4: Treatment of pensions in ‘needs’ based and ‘sharing’ (non-needs) cases contrasted 
Part 5: Pensions: deferred income or capital? 
Part 6: Dealing with pensions fairly on divorce 
Part 7: The dominant practice: Pension Offsetting 
Part 8: The impact of pension freedoms 
Part 9: Taxation of pension benefits on divorce 
Part 10: Age differential, other delays in accessing the pension credit and ‘income gap’ syndrome 
Part 11: State pensions on divorce 
Part 12: Some issues arising in valuing pensions for the purposes of divorce 
Part 13: Pensions where an application has been made to vary the original order 
Part 14: Pensions and international issues introduction and overview 

Appendix a: Explanatory Terms
Appendix b: Procedure: The Contrast Between Contested and Uncontested Cases
Appendix c: Who can be instructed as a PODE or Single Joint Expert
Appendix d: Self-certification of expertise
Appendix e: Specimen letter of instruction to Single Joint Expert/PODE
Appendix f: Post-order implementation issues
Appendix g: Death in service benefits
Appendix h: Small self-administered Schemes
Appendix i: Complexities in certain public sector occupational schemes
Appendix j: Underfunding of Defined Benefit schemes and reduced Cash Equivalents 
Appendix k: The Pension Protection Fund
Appendix l: Data for a PODE report
Appendix m: Format and content of a PODE report
Appendix n: PODE report content on income or capital equalisation
Appendix o: Seeking a consistent basis of valuation: demographic, economic and financial. 
Appendix p: Range of methods for pension sharing equality income
Appendix q: Financial Conduct Authority guidance 
Appendix r: Defined Benefit Scheme with final salary linking or revaluation above inflation for active members
Appendix s: Apportionment of final salary pension rights
Appendix t: Fees and costs 
Appendix u: A future approach to pension valuations? Galbraith Tables 
Appendix v: Issues beyond the Pension Advisory Group
Appendix w: Acknowledgments 
Appendix x: Other useful resources





Appendix a: Explanatory terms



	 Annual Allowance 
	The total value of contributions or benefit accrual which an individual can make to pension schemes in any tax year before incurring a tax charge. The current (2023 – 24) limit is £60,000 per annum or 100% of earnings if less, although there are circumstances in which it could be significantly less for higher earners. See, also, Tapered Annual Allowance and Money Purchase Annual Allowance.

	Basic State Pension 
	The basic part of the Old State Pension related to a person’s National Insurance contribution record accrued prior to 6 April 2016.

	Buy-Out Policy (Section 32 contract) 
	Insurance based annuity contract introduced by Finance Act 1981, Section 32 to transfer the liability from an Occupational Pension Scheme to the insurer of an individual pension arrangement.

	Cash Equivalent 
	A term meaning the capitalised value of pension benefits. Sometimes referred to as the Cash Equivalent Value (CEV), Cash Equivalent Transfer Value (CETV) or Cash Equivalent of Benefits (CEB), they are all essentially the same. For a Defined Benefit pension scheme the CE is the value placed on the member’s benefits by the scheme actuary, using assumptions such as future investment returns, inflation and life expectancies. In the case of an active scheme member, the calculation assumes they left service on the date of the CE. For a Defined Contribution pension scheme the CE is usually the fund value, but this may be adjusted, e.g. because of an insurance company’s transfer penalty charges or, in the case of a ‘with profits’ fund, market value reductions or additional final bonuses.

	Clawback 
	Repayment requirements for over-paid pension income falling on the pension holder due to the delay between a PSO taking effect and the date it is actually implemented.

	Crystallisation 
	The commencement of pension benefits payments from all or part of a pension scheme, as pension income and/or lump sum. At any point in time pension savings are either ‘uncrystallised’, ‘crystallised’ or ‘partially crystallised’. Crystallising Defined Contribution funds.

	Defined Benefit scheme 
	A pension scheme where the pension rights are related to a formula at retirement, usually related to the final salary or the career average salary of the pension holder.

	Defined Contribution scheme 
	A pension scheme where the pension rights are related to the amount of money contributed to the scheme and any investment return. Sometimes also called a money purchase scheme.

	Defined Contribution Fund Equivalent
	The value of a Defined Contribution fund a spouse would need, to match a member’s Defined Benefit pension. Sometimes also referred to as a gross replacement value. Figure based upon assumption that DC fund would be used to purchase annuity to provide the same security of income as the DB holder

	Income gap syndrome 
	This arises where the ages of the parties are such that, after implementation of a Pension Sharing Order, the non-member spouse cannot draw pension income until a date after the member spouse draws pension income. This can lead to significant cashflow issues for parties if the pension is to provide a significant portion of current income.



	New State Pension 
	State Pension entitlements for those reaching State Pension Age on or after 6 April 2016. Previously referred to as ‘the single tier state pension’.

	Normal Minimum Pension Age
	The earliest age from which someone can draw their workplace pension (excepting uniformed services schemes) or personal pension, other than on ill-health grounds or if they have a ‘protected pension age’. Currently age 55, it increases to 57 from 6.4.2028 for those born after 5.4.1973, with transitional rules for those born between April 1971 and April 1973.

	Normal Retirement Age 

	The age defined in the pension scheme rules which is normally the earliest age at which DB pension rights can be taken without a reduction for early retirement.

	Offsetting 
	The process by which the right to receive a present or future pension benefit is exchanged for present capital within divorce or dissolution proceedings.

	Pension Attachment Order 
	Court order (formerly called Earmarking) that redirects all or part of a person’s pension benefits to a former spouse or spouse separated by an order of the court.

	Pension Claimant 
	The divorcing spouse seeking pension rights by way of court intervention. The terms ‘non-member spouse’ or ‘transferee’ are also used for this party in some contexts.

	Pension Commencement Lump Sum 
	A lump sum drawn from a pension scheme (up to 25% of the CE in many cases but can occasionally be greater) which may be paid tax-free.

	Pension Sharing 
	Introduced by WRPA 1999 to enable a percentage of the pension rights of one party to be transferred to a pension scheme of their spouse upon divorce by order of the court. Effective for divorce petitions issued on or after 1 December 2000.

	Pension Sharing Order 
	Court order stating the percentage of the CE of an individual’s pension scheme benefit rights to be transferred from their pension scheme to a Destination Pension Scheme for the benefit of their former spouse.

	Pensions on Divorce Expert (PODE)
	Actuaries or other financial experts who specialise in this field.

	Uncrystallised funds pension lump sump
	Lump sums paid from uncrystallised funds which contain an element, usually 25% of the total value, of tax-free cash, with the remainder being charged as income. Can be used to cash out a DC scheme pot in part or in full without entering drawdown.

	Utility adjustment or discount
	A notional adjustment sometimes applied in the pension on divorce offsetting process to reflect the perceived advantages of holding cash now rather than pension benefits later.







































Part 1: Introduction

This report intends to break down the guidance set out in PAG 2. Pensions upon divorce has been a cumbersome issue, it is hoped that this breakdown can provide a clear starting point and interpretation of the relevant guidance. 

Pensions upon divorce appear to many at first instance to be an easily resolved issue. Half the pot.  However, family finance practitioners are aware there are many issues that arise upon pension sharing which make the process not that simple. One of the first factors that the court will consider is the length of the marriage/civil partnership or cohabitation. Next, is deciding if the case is a needs or sharing based case. The former means all assets, including those that are possibly pre-marital/cohabitation, are on the table for the court to proportion as required to satisfy both parties needs. Needs include housing, retirement needs, bills, day to day living items, any relevant care for children, and the court will also have regard to mortgage raising capacities, health of the parties and their ability to work, further information can be found in Part 3 below. Whereas sharing cases, the court will usually consider any pre-marital/cohabitation assets ringfenced. The term ringfenced means to exclude the asset from division amongst the matrimonial pot. 

Pensions are often one of the larger assets in many divorce cases. Due to this, it is particularly important they are divided appropriately. Some of the ways a pension can be divided is by a pension sharing order, pension attachment order or by offsetting; the definitions and explanations are available at Part 3 below. 

One of the most prominent factors the court will consider is the Cash Equivalent (CE) value. This figure is produced by the pension company as the value you would have, if you were to transfer it out to another pension company. This figure is what the court will consider when dividing the pension fund. The court will also be concerned with if the pension has remained uncrystallised, this means untouched. In other words, has there been any form of tax free lump sum drawdown or ongoing pension payments, if so, it has become crystalised. 

There are two main types of pensions defined benefit and defined contribution pensions. The main difference between the two is the form of contributions made by the pension holder. Defined Benefit scheme, in short, is a  pension scheme where the pension rights are usually related to the final salary or the career average salary of the pension holder. Whereas a defined benefit contribution scheme is related to the amount of money contributed any investment return. Despite the similarity in name, the CE value and income will be significantly different depending upon which pension type is being dealt with. 

The income gap syndrome is an issue legal representatives should be alive to, this is the result from a pension sharing arrangement on divorce where there may be an age difference between the parties, such that one former spouse can access a pension fund, whereas the other will not reach the minimum pension age for potentially many more years. Or one former spouse may be entitled to receive their pension early following, e.g. military or police service, or even serious ill health, but the other who was not a member of that pension scheme will not be able to access the pension credit until much later. Often the actuary calculates CE value and this will be upon the age of retirement, the issue arises where there is such a difference in age that one party benefits from the pension many years in advance. 

The role of a PODE, in short, is to assess the pension, evaluate benefits, make suggestions about the proportion to be passed to each party. A PODE can be particularly useful where cases are complicated by other features impacting the pension (discussed further in Part 6). 
Overall, there are many considerations the court will have to take into account, depending on the nature of the couple’s employment, the type of pension and personal circumstances of the parties. Nonetheless the starting point is equality. Unless there are factors which justify an increase or reduction of their share, which is discussed herein. 
























Part 2: Essential Action Points

The must-haves:
The essential stages of a typical case include: gathering information on all of each client’s pensions, using Form P for non- State entitlements and completing online requests of the Department for Work and Pensions using BR19 and BR20 for State entitlements validating the reasonableness of any potential valuations obtained given what is known about employment histories and pension memberships; and serving copies of applications on pension trustees where required. Parties will need to evaluate whether a PODE should be instructed. Pension annexes and Form D81 must be correctly completed, and this now includes setting out, in or with the D81, the pre- and post-pension share financial positions and justification for any offset. 


Complicating features:
Clients will need to be advised about a range of complicating features. These include risks relating to types of pensions, retirement ages, benefits lost on pension sharing, charges, moving target syndrome, clawbacks, and income gaps. Destination funds for pensions shared need to be considered and independent financial advice may need to be sought for the client. 


The consideration of a cash equivalent:
Parties need to evaluate whether the Cash Equivalent (CE) represents appropriate value for divorce purposes, whether other complicating features arise, and whether a PODE needs to be instructed. Methods of settlement include a Pension Attachment Order, a Pension Sharing Order, and offsetting (a division of assets and incomes where parties retain some or all of their pensions in lieu of some other distribution). For Pension Sharing Orders and offsetting cases, the most common approaches are ‘equalisation of income’ and ‘equalisation of capital’. In contested cases division is a matter of judicial discretion in the s25 exercise with guiding principles from case law; however, there is little specific case law on pensions for guidance. Ignoring the pensions or agreeing to ignore the pensions is not an option. 

Whichever approach is taken, the limitations of CE figures need to be clearly understood, and where these are a poor reflection of value for the purposes of divorce, it is likely that expert valuation and advice will be needed. This applies as a general rule to Defined Benefit (DB) schemes, and to some Defined Contribution (DC) schemes. CEs of DB and DC schemes are not usually comparable, nor are CEs from different DB schemes. 











Part 3: Computation of Pension Assets and Methods of Division


Computation of pension assets means to obtain as much evidence as possible. Below is a checklist of all the thoughts and considerations when first dealing with the division of pensions:

a. Each party must gather information as to their various pension rights including under the State scheme, from former employments and personal pension savings schemes.
b. The next step would be to disclose this information to the other party as soon as reasonably practicable. 
c. Assess whether the Cash Equivalent represents an appropriate value of the pensions for divorce purposes. 
d. Evaluate whether a Pensions on Divorce Expert (PODE) is required to make an independent assessment of the appropriateness of the CE for divorce purposes and on the range of options available for pension settlements. 
e. Consider whether to divide the pensions based on equalisation of income or equalisation of capital.
f. Consider the pensions in the context of all the parties’ assets and income and s25 factors.

Section 25 factors are found under the Matrimonial Causes Act 1973 listed below:

(a)the income, earning capacity, property and other financial resources which each of the parties to the marriage has or is likely to have in the foreseeable future, including in the case of earning capacity any increase in that capacity which it would in the opinion of the court be reasonable to expect a party to the marriage to take steps to acquire;
(b)the financial needs, obligations and responsibilities which each of the parties to the marriage has or is likely to have in the foreseeable future;
(c)the standard of living enjoyed by the family before the breakdown of the marriage;
(d)the age of each party to the marriage and the duration of the marriage;
(e)any physical or mental disability of either of the parties to the marriage;
(f)the contributions which each of the parties has made or is likely in the foreseeable future to make to the welfare of the family, including any contribution by looking after the home or caring for the family;
(g)the conduct of each of the parties, if that conduct is such that it would in the opinion of the court be inequitable to disregard it;
(h)in the case of proceedings for divorce or nullity of marriage, the value to each of the parties to the marriage of any benefit . . . which, by reason of the dissolution or annulment of the marriage, that party will lose the chance of acquiring.
If there is a relevant child of the family the court will have regard to subsections 3 and 4 of section 25, contained below:

(3)As regards the exercise of the powers of the court under section 23(1)( d ), ( e ) or ( f ), (2) or (4), 24 or 24A above in relation to a child of the family, the court shall in particular have regard to the following matters—
a)the financial needs of the child;
(b)the income, earning capacity (if any), property and other financial resources of the child;
(c)any physical or mental disability of the child;
(d)the manner in which he was being and in which the parties to the marriage expected him to be educated or trained;
(e)the considerations mentioned in relation to the parties to the marriage in paragraphs ( a ), ( b ), ( c ) and ( e ) of subsection (2) above.

(4) As regards the exercise of the powers of the court under section 23(1)( d ), ( e ) or ( f ), (2) or (4), 24 or 24A above against a party to a marriage in favour of a child of the family who is not the child of that party, the court shall also have regard—
(a)to whether that party assumed any responsibility for the child’s maintenance, and, if so, to the extent to which, and the basis upon which, that party assumed such responsibility and to the length of time for which that party discharged such responsibility;
(b)to whether in assuming and discharging such responsibility that party did so knowing that the child was not his or her own;
(c)to the liability of any other person to maintain the child.

There are 3 methods of division:

1. Pension attachment order.
2. Pension sharing order.
3. Offsetting.

Pension Attachment Order

Pension attachment orders are rarely made as they do not facilitate a clean break, and will only be accessible when the pension member starts to draw an income from it or dies. This order has not been considered any further in PAG 2 and therefore, will not be considered at any more length. 

Pension Sharing Order

A pension sharing order divides pension assets between spouses/civil partners. The order specifies the percentage of the pension that will be transferred to one party from the other. The receiving member has the same rights as the original member, therefore there is a clean break in life and death. Any Pension Sharing Order must provide for sharing of a percentage of the pension, not a fixed amount. Any ambiguity could result in problems with implementation. Therefore, only a percentage Pension Sharing Order should be specified without additional wording. 





If a Pension Sharing Order is to be made the following should be discussed and/or agreed:
a.  agree who is to pay the charges; 
b. ensure that the pension claimant chooses a destination scheme (which may necessitate independent financial advice); 
c. Consider whether to postpone the application for the Divorce Final Order until the Financial Remedy Final Order can take effect. 
d. Ensure the D81 is completed fully and correctly and the boxes dealing with pensions are accurate – remember, the Regulation 414 information is required for Pension Sharing Orders. 

The timing of the application for the Divorce Final Order:
 If a Pension Sharing Order has been made, consider carefully with the client whether to delay applying for the Divorce Final Order until 28 days after the pension order has been made. If the Divorce Final Order application is made earlier, the client may lose out in pension terms if their spouse dies before the Pension Sharing Order can take effect. This is because, if a pension holder dies before the order has taken effect, the pension claimant no longer has an order in their favour and is not a widow or widower entitled to death benefits. The order taking effect cannot normally be less than 28 days from its being made, although a Part 18 Application may be made to the court to shorten the 21-day appeal period but other considerations (e.g. early enforcement of a lump sum order) may favour an earlier application for the Divorce Final Order 

The pension holder may be concerned to ensure timely implementation not least because the value of the pension may be growing. The pension claimant should be eager to ensure that their share of the pension is invested as they would wish it to be as soon as possible after the order has been made. 


The implementation period does not start until: 

(i)  the Financial Remedy Final Order and the Divorce Final Order have been provided: has the court served them, as required by the Family Procedure Rule 9.36 and Practice Direction 9A? Given delays in court, consider whether, in order to achieve certainty, it would be better for the solicitor of the pension-claimant to serve them; 
(ii) the charges have been paid; 
(iii) destination fund details have been provided; 
(iv) any other requirements have been complied with. 


Offsetting

Offsetting is deciding on a division of assets and income that reflects that one or both parties will retain some or all their pensions in lieu of some other redistribution. 

Defined Contribution and Defined Benefit Schemes

Defined Benefit: A pension scheme where the pension rights are related to a formula at retirement, usually related to the final salary or the career average salary of the pension holder.

Defined Benefit Contribution Scheme: A pension scheme where the pension rights are related to the amount of money contributed to the scheme and any investment return. Sometimes also called a money purchase scheme. 

CEs of Defined Contribution and Defined Benefit Schemes are not very often comparable. Income produced by an equivalent CE can be significantly different between a Defined Benefit and Defined Contribution scheme. 
























Part 4: Treatment of Pensions in ‘Need – Based’ and Sharing (non-needs) cases contrasted

Needs case:
In a ‘needs’ case, the court can have resort to any assets to meet the parties’ needs; in such cases it is rarely appropriate to apportion the pension based on the length of the marriage and existence of the pension. 

Sharing case:
By contrast, in a ‘sharing’ case, the question of whether all or some of the pension assets are to be treated as ‘non-matrimonial property’ and so not ordinarily to be distributed pursuant to the sharing principle is a live one. The valuation of apportioned pre- and/or post-cohabitation/ marital accrual of pension assets in these cases. 

The Family Justice Council has provided the following useful guidance on the different significance of and approach to pension assets in needs and sharing cases:

“In bigger money cases, where needs are comfortably met, the courts are now likely to be less interested in drawing a distinction between pension and non-pension assets than hitherto. This is partly because other assets will also be deployed for income production so the distinction is less obvious, but more because the “pension freedoms” introduced by Taxation of Pensions Act 2014, as a result of which those aged 55 or above have the option of cashing in some categories of pension scheme, have blurred the dividing line between cash and pensions and in such cases the trend is now to treat pensions as disposable cash assets, thus disregarding their income producing qualities. 

Small to medium money cases, however, where needs are very much an issue, a more careful examination of the income producing qualities of a pension may well be required.’’[footnoteRef:1] [1:  Family Justice Council Guidance on “Financial Needs” on Divorce (judiciary.uk) (2018), page 64 Annex 3: Pensions 

] 


Apportionment:
Generally in a ‘needs’ case it would be wrong to apportion pensions so as to exclude the “non-cohabitation/marriage” element. By contrast, in a ‘sharing’ case, where the assets and future pension benefits exceed the parties’ needs, such apportionment may be appropriate. 

If there is any possibility of justified apportionment on the basis that the assets and future pension benefits can be expected to exceed the parties’ needs, then the date for commencement of apportionment will almost without exception be the date of commencement of seamless cohabitation, and not the date of marriage.

Before considering the possibility of apportionment, a careful analysis of the parties’ respective incomes and needs in retirement is required. It would be wrong to apportion pensions so as to exclude the ‘non-marriage/seamless cohabitation’ element without first considering these income needs. In those cases where apportionment on a basis other than straight timeline is considered appropriate, the PODE will need clear information about the relevant career and contribution history. 

Alternatively, they will require instructions on whether the calculations should assume a straight timeline discount of the pre-marital/seamless cohabitation or post-separation accruals. 

This means that where there has been such ‘seamless cohabitation’, as defined by the case law  VV v VV[footnoteRef:2] [2022] an apportionment calculation should begin at cohabitation. The case of MB v EB 2019[footnoteRef:3] deals with the sense of marital partnership came to an end when deciding the length of the marriage.  [2:  [2022] EWFC 41]  [3:  EWHC 3676 (Fam)] 


In summary, the deferred pension method apportions by identifying the pension rights accrued to the date of cohabitation or marriage (if there was no seamless preceding cohabitation), and then allowing for any revaluation increases that would have been made to a deferred pension during the period to the present date. This figure is then compared with the value of the accrued pension at the present date to identify the proportion of the pension rights to be excluded. 

Post Separation:
Cases such as Waggott v Waggott [2018][footnoteRef:4] and C v C [2019][footnoteRef:5] suggest that assets accruing from post separation income will not be subject to the sharing principle, whereas cases such as Rossi v Rossi [2007][footnoteRef:6] and E v L [2021][footnoteRef:7] point to a 12-month period post separation where accruals from income might still be classed as matrimonial. This is potentially relevant to the scope of an apportionment calculation.  [4:  EWCA Civ 727]  [5:  1 FLR 939]  [6:  1 FLR 790]  [7:  EWFC 60] 


Short Marriages:
The division of pensions on a ‘needs’ or ‘sharing’ basis will require the court to have regard to the same needs/sharing issues as would be relevant for any other asset. 
Thus, the court will have regard to the length of seamless cohabitation/marriage when determining the extent to which it is fair and reasonable to divide the ‘non-matrimonial’ element of any capital or any pension. 
A marriage is a marriage, and it is the fact of a Divorce Final Order that gives jurisdiction to the court to determine whether there shall be a PSO and, if so, at what level. 
All cases will be determined upon their own facts. The ‘marital’ element of any pension will usually be shared equally. For the reasons set out above, in needs-based cases, the timing and source of the pension saving is not necessarily relevant, but the Court will nevertheless have regard to the length (or shortness) of the seamless cohabitation/marriage in determining the extent to which the needs of the claiming party will justify a division of the pre-cohabitation/marriage element of the pension. Short cohabitation/marriage cases may require consideration of whether any asserted need for retirement income is a ‘relationship generated’ need to justify invasion of an otherwise non-matrimonial asset. The requirement of a nexus between the relationship and a financial need to be met by a matrimonial claim has long been recognised by the case law.

Part 5: Pensions: Deferred income or capital?

Three basic points can be simply stated here by way of: 
a. if it is likely that either or both parties will draw a tax-free lump sum (whether commuted or not), this should be treated as capital; 
b. the balance of the pension fund, or all of it if no lump sum is to be drawn, should usually be treated as deferred income; 
c. a pension in payment should be treated as a current income stream. 

Death in Service (DIS) benefits may, take the form of either capital or income, and may be subject to pension attachment: see further Appendix G. 

The pension ‘freedoms’ created by the Taxation of Pensions Act 2014 (discussed in Part 8) do not necessarily impact on this analysis, save in cases where some or all of a pension may be drawn to meet the particular circumstances of a case. However, tax will usually be paid on such a withdrawal and the net sum made available should be treated as capital. 



























Part 6: Dealing with Pensions Fairly on Divorce


The overall aim in divorce financial remedy cases is to achieve fairness between the parties. This applies to pensions as much as other assets and income. But pensions are difficult to value and difficult to divide, and the assistance of a Pensions on Divorce Expert (PODE) may be needed whether the case is contested or not. 
a. it will often be fair to aim to provide the parties with similar incomes in retirement, but equality may not be the fair result depending on needs, contributions, health, ages, the length of the marriage, or, in non-needs cases, the non-matrimonial nature of the asset. 
b. there are cases where it may be appropriate to share pensions according to their Cash Equivalent (CE) value and without the assistance of a PODE. However even with these examples there may be complicating features that may necessitate PODE input. 

In some cases, an equal division is not appropriate; e.g. in a short marriage with no children. Where the parties have worked throughout the marriage on broadly similar terms and each have their own pensions, no adjustment may be needed. On the other hand, an unequal adjustment might be appropriate in favour of a primary carer whose earnings and pension accumulation capacity has been significantly impacted by looking after children. 

The difference between pensions and non-pension capital:

a. however, pensions are different from non-pension capital in that: their purpose is primarily to make retirement provision and it is not often accessible to them immediately; 

b. different tax considerations apply and, bar a relatively small number of cases, for defined contribution schemes only 25% can be taken tax-free, meaning that the remaining 75% is taxable and the greater the amount drawn down in a particular tax year, the greater the tax burden. For defined benefit schemes, the proportion that can be taken as cash is determined on a scheme-by-scheme basis and is quite different to 25% of the CE; 
c. further where some or all of the benefits have been drawn (crystallised) – whether in terms of just the tax-free lump sum and/or the pension is in payment – the pension credit derived from these benefits will be a ‘disqualifying pension credit’ with no option of tax-free cash; 
d. by their nature pensions are difficult to divide equally. This is true both as a matter of approach (income or capital) and as a matter of practicality (complexities associated with pension funds); 
e. the percentage pension share against a relevant pension arrangement should apply to each individual component of the relevant arrangement in proportion. This applies whether it be crystallised and uncrystallised benefits in a Defined Contribution scheme, or Guaranteed Minimum Pension (GMP) and non-GMP benefits in a Defined Benefit scheme.




The role of the PODE
Pension sharing can only be achieved by court order. Information as to the amount of income that any pension or pension share will generate can be obtained by commissioning a PODE’s report. In every case, the parties and those assisting them (whether lawyers, mediators or any other adviser) will need to consider whether commissioning a report is appropriate: the test for the instruction of a PODE in contested applications is that the instruction must be ‘necessary’ to assist the court to resolve the proceedings.
A PODE should normally be instructed by both parties as a Single Joint Expert (SJE);  but of course, the instruction of a PODE is not restricted solely to contested cases, and in many cases where there are no financial remedy proceedings, the input of a PODE can still be most useful.

There are many cases in which the parties will not be considering pension sharing at all: they will prefer to offset the pension assets. This alternate approach is dealt with at Part 7. However, PODE advice may also be necessary and/or of value where offsetting is being considered, particularly where the pension to be offset is a Defined Benefit pension. In many such cases, the CE, for divorce purposes, will be an undervaluation. The PODE can assist in the first stage of the offsetting process by ascribing to the pension a more appropriate value to be applied when comparing the pension assets with current assets. 

Defined benefit vs Defined contribution schemes
A further consideration is that pension sharing may entail a significant diminution of the pension assets beyond the mere value of the fund being lost. This may be the case with some Defined Benefit schemes and with Defined Contribution pensions where there is a Guaranteed Annuity Rate (GAR) or any other type of guarantee. If this is the case, then the risk should be identified by the PODE report and the parties will need to consider possible alternative approaches to arrive at a fair outcome. 
Whilst fairness and equality will often run hand in hand, particular circumstances will often justify unequal division. Leading case law is clear that the aim is to achieve an outcome that is fair overall to both parties and, in particular, avoids discrimination between the parties based on the division of paid and unpaid work during the marriage. Equality should be departed from only if, and to the extent that, there is good reason for doing so. 
There is no reason why pensions should be equalised to a greater or lesser extent than other resources. As Lord Nicholls noted in White, while judges would always be well advised to check their tentative views against the yardstick of equality of division, more often than not, a fair outcome will be one that – for good reason – produces an overall division of assets that is unequal.  So just as with non-pension assets, there will be many cases in which equality (whether of CE, other pension capital valuation or income) will not be the fair result, whether because of the parties’ respective needs, contributions, health, ages, the length of the marriage, or – in non-needs cases – the non-matrimonial nature of the pension assets. 







All Defined Contribution pensions and parties of a similar age 
If the parties are the same (or almost the same) age, they have a Defined Contribution scheme or schemes with no implicit guarantees, and no tax-free cash has been taken by either party (or all tax-free cash has been taken by both parties), and where the pension fund can be transferred without a Market Value Reduction Factor (MVR) applying: 
1. the greater the total CE value, the greater the importance that all funds should be either fully uncrystallised or fully crystallised, otherwise the availability of tax-free cash to each party could cause an inequality, especially in respect of LTA protections; 
2. where one of the Defined Contribution pensions is the subject of a Pension Attachment Order, advice should be sought from a PODE as to how this is treated within the overall division. 

In the case of younger parties 
If the parties are young (approximately under age 40) the potential minor departure from equality of income through the sharing of CEs would be justified by the number of variables that may occur over the intervening years between division and retirement. Essentially, it is not proportionate to strive to create perfect ‘equality’ other than by reference to the CE. 

Pensions of modest value
In sharing cases, where assets exceed needs and the pensions constitute only a small proportion of the total assets, there is a level of assets beyond which the cost and additional time required for analysis by a PODE is not proportionate or necessary.

In the High Court level cases, the approach exemplified by SJ v RA [2014][footnoteRef:8] and CMX v EJX (French Marriage Contract) [2022][footnoteRef:9] is to simply rely upon the CE without reference to expert evidence. The rationale for this approach is that it is not proportionate or necessary to investigate the value of the pension benefits within a defined benefit pension scheme where there are millions of pounds of other assets on the balance sheet. [8:  EWHC 4054 (Fam)]  [9:  EWFC 136] 


De minimis pensions
If the pension assets are de minimis. Where combined pension assets are below £100,000 (measured by CE) a PODE report will rarely be justified. 
Care should be exercised in some cases even with pensions worth less than £100,000: 
1. if there are implicit guarantees, such as a guaranteed annuity rate, this may make a pension with a CE worth less than £100,000 yield benefits as if it is worth much more (see Case 8 below); or 
2. if there is a significant disparity in the parties’ respective entitlements under the New State Pension, more than, say, a £20 per week differential, a PODE report may be required as this differential will have a very significant capital value over the course of the parties’ respective retirements  and a PSO may be required against even a modest private pension as the only means of alleviating this differential value. 


Public sector pensions
The sole pension in issue is a single non-uniformed service public sector Defined Benefit scheme offering an internal transfer only may not need a PODE if:
· settlement is by a Pension Sharing Order and not offsetting; and 
· none of the complexities in Appendix I apply; 
· there is no significant age difference between the parties; and 
· the benefits to the pension claimant are the same as those to the pension holder 

A PODE will be needed if:

· 1. the parties are considering offsetting; or 
· 2. any of the complexities in Appendix I apply; or 
· 3. there is a significant age difference between the parties; or 
· 4. the benefits to the pension claimant on internal transfer differ from those of the pension holder; or 
· 5. a uniformed service pension is involved. 

Cases where combined Defined Benefit pension CEs exceed £100,000 
Whatever their ages, where one of the parties has a significant public or private sector Defined Benefit scheme CE, equal division of CE can lead to very unexpected outcomes and such cases will require PODE input. When considering Defined Benefit pensions in a needs case, above £200,000 (measured by CE), it would usually be the case that a PODE report will be necessary. Where the combined CEs are between £100,000 and £200,000 the need for a PODE report will depend upon the facts of the case and the nature and the complexity of pension arrangements (see Paragraph 2.5 for potentially complicating features). In the range between £100,000 and £200,000 the practitioner will want to bear in mind that for the purposes of divorce Defined Benefit CEs often undervalue the actual benefits which the pension holder will receive.

Serious Medical Conditions

If one of the parties has a serious medical condition, an enhanced pension may be available from the pension provider. PODE input can assist here.

Fair treatment of the pensions may be as simple as adding the CEs together and dividing by two. However, a number of factors may make this simple approach inequitable. Where the CE is considered to potentially be an inappropriate valuation for divorce purposes, the question then arises as to whether the pensions should be shared according to their potential income value or a capital value other than their CE. In either of these situations, it is likely that a PODE report will be required. 



Individual pensions with implicit guarantees or Market Value Reductions
PODE input may be required in some cases with individual pensions, typically Retirement Annuity Contracts (also known as Section 226, or s226 policies) where the policy included implicit guarantees, including guaranteed annuity rates, guaranteed pensions and guaranteed lump sums.
Where CEs are small, the value of the guarantees is often relatively small too; but, if the implicit guarantee adds a 30% increase in value to the CE, it can quickly be deduced at what level the cost of an expert’s report becomes justified. Normally, this information will only be revealed by asking the right questions of the pension company as to whether any of these guarantees exist. 
Where a Market Value Reduction (MVR) applies, the pension should be valued at its full value if that pension is not to be the subject of PSO, and at its reduced value if it is to be the subject of a PSO.

Buy out policies 
Section 32 Buy-Out policies are individual pension plans designed to receive an occupational pension benefit and preserve it in its original form. These plans can often include Guaranteed Minimum Pensions (GMPs) for which the receiving scheme has taken on the liability to pay the GMP benefit, irrespective of the cost to them in doing so.

The value of the GMP is rarely reflected in the value of the CE until the individual reaches their relevant pension age. CEs can, therefore, often significantly undervalue the GMP for divorce purposes. Bear in mind that it could be extremely damaging to the owner of the s32 policy to transfer this type of arrangement under a Pension Sharing Order when other more suitable Defined Contribution schemes could be transferred instead.

Older occupational pension schemes 
Some older occupational pension schemes set up before April 2006 can have a significantly higher tax-free cash entitlement than the standard 25% – even up to 100% in certain cases. PODE input may be required. 

Cases where assets of the pension fund are difficult to liquidate 
Cases may be assisted by PODE input where the assets of the pension fund are difficult to value or liquidate, especially (for example) where there is a ‘self-administered’ investment in a Self-Invested Personal Pension (SIPP) or Self-Administered Pension Scheme (SSAS) – see Appendix H. 

Where the case is proceeding in the Family Court below High Court level 
In the cases proceeding in the Family Court where the value of pension assets may materially affect the balance of fairness, a PODE report may be needed. Here the approach as exemplified by HHJ Hess in W v H (divorce financial remedies) [2020] EWFC B10, which allows for expert instruction where necessary, remains influential.





Dividing pensions according to their potential income value 
There are two main reasons for dividing pensions according to their income value: equality and needs. 
Equality — Given that the object of the pension fund is usually to provide income in retirement, it will often be fair (where the pension asset is accrued during the marriage, including cohabitation seamless to marriage) to implement a pension share that provides equal incomes from that pension asset. This is particularly the case where the parties are closer to retirement. Where they are further from retirement, it is arguable that the number of assumptions made in an ‘equal income’ calculation will render a calculation less reliable. Where parties are younger the court will consider that the party resumes work, and becomes self-sufficient even where they have been a long term homemaker. 
Needs — In many cases the parties will be dividing modest pension funds. It follows that, in order to determine whether the parties’ needs are met in retirement, they will need to know what their respective incomes are likely to be following any Pension Sharing Order. A division that pays little or no attention to income-yield may have the effect of reducing the standard of living of the less well-off party significantly. 
In a case driven by needs, any pension asset acquired pre-marriage, including seamless cohabitation to marriage, or post-separation is  likely to be relevant notwithstanding its ‘non-matrimonial’ nature. The normal approach of the court will be to have regard to pension rights accrued to the date of hearing in terms of the valuation exercise. It would rarely be justified to seek to value purported rights to be accrued in the future. However, it is important – as s25(2)(a) requires – to look at parties’ future income needs, including their likely ability to meet their own retirement needs, whether by pension or otherwise. This is part of the discretionary distributive exercise.

In general, an income or capital calculation (unless relying on CE) requires the input of a PODE. An important practical point is that the exercise undertaken to arrive at the figures needed to divide pensions according to their likely income value in retirement will ensure that any valuation quirks inherent in the pension are properly understood and factored into the calculations. 

Dividing pensions based on a capital value other than their CE 
Dividing pensions according to their capital value other than according to the CE may be appropriate in some circumstances. Where the parties, their advisers and/or the court take the view that such division by capital is or is likely to be appropriate, the parties and the court may be assisted by a PODE report. 
It is common, where a PODE report is commissioned, for an equalisation of income analysis to be undertaken. This flushes out valuation issues and suggests a rationale for how the pension may be divided, if adopted by the court or the parties in negotiation. It is usually undertaken by reference to the cost of annuities, which is objectively discernible. However, in some cases the court or parties may ask for a division of an actuarially calculated capital value, instead of relying on the CE or the equalisation of income approach. A bespoke capital value, calculated by a PODE, is to some extent a subjective judgment, and different experts may reasonably arrive at different values.


1


Offsetting - where offsetting is being considered (see Part 7) and either the pension CE being offset is significant or Defined Benefit schemes are involved (where in many such cases, the CE, for divorce purposes, will be an undervaluation), the PODE can assist by ascribing to the pension a more suitable bespoke value to be applied when comparing the pension assets with current assets. Two separate Defined Benefit schemes could have identical pension benefits but completely different CEs, or very similar CEs but completely different pension benefits, so they are not readily comparable. Moreover, neither might be a fair reflection of a comparative value for offsetting purposes; 

Some cases for unequal division 
Whilst equal division of pension income or capital is often appropriate, there are some cases in which s25 factors will point to a different approach. Two such cases – very different from each other – are as follows: 
Case 1: no pension-related adjustment at all? 
In the case of a short marriage with no children, it may be appropriate to make only a limited adjustment, perhaps by way of offsetting. But in some such cases, no pension-related adjustment may be necessary at all, by offsetting or otherwise – e.g. if both parties worked throughout the marriage and have their own pension arrangements. 

Case 2: needs-based adjustment 
Following a short marriage with children whose presence has disrupted – and will or may continue to disrupt – earning by one spouse, the primary emphasis will ordinarily be on ensuring that the needs of the primary carer and children are met, rather than attempting (as a matter of principle) to equalise pension resources (either by reference to capital or income).
The court might, however, bear in mind both: 
· the primary earner’s ability to rebuild pension and other capital resources following any division required by the financial orders; and 
· whether the primary carer has ability to recover their position and so to establish/ rebuild a pension by returning to / increasing hours of paid employment at an appropriate point (given the needs of the children). 

If the primary carer is simply unable to recover an income and pension contributing position this may be a factor which would persuade a court to make an unequal division of pension capital in favour of the carer. 

Pension Sharing Orders – Issues for PODE reports 
Some issues affect equalisation of income calculations only, some affect equalisation of capital calculations only and some affect both equalisation of income and equalisation of capital. If the case is litigated, the question of whether an equalisation of incomes approach is appropriate is a matter for judicial discretion having regard to the circumstances of each case. The difficult issue will usually be to consider how the pension asset can realistically meet financial needs in the future.

Part 7: The Dominant Practice: Pension Offsetting


Offsetting, although legally defined nowhere and referred to in no statute, is by far the most frequently used approach to accommodate pensions in the overall settlement. It is the process by which the right to receive a present or future pension benefit is traded for the present capital or ‘money now’’ In other words, offsetting allows one party to retain their pension rights and, in lieu, the other party has a disproportionate amount of non-pension assets, e.g. property or cash, achieved by a lump sum or property adjustment order. 

There are many circumstances in which offsetting may be the only or most appropriate remedy. The difficulty lies in comparing very different types of asset, e.g. a pension as a future whole-of-life income stream against cash, housing, or other non-pension assets. 
i. The first stage of offsetting is to value the pension which is to be offset; the CE is often not a reliable comparator for divorce purposes and may not even be comparable between different Defined Benefit pension schemes; 
ii. It is essential to understand the pension benefits (income and lump sum) that would be likely to be obtained under a Pension Sharing Order, as the offsetting figure will be the capital figure being adopted as a replacement/ compensation for not having the future pension benefits that would otherwise be obtained under a Pension Sharing Order. 
iii. The main option when a PODE is valuing a pension for divorce offset purposes is to look at the value of the pension holder’s retained present or future benefits  
iv. There are various methodologies which a PODE may adopt when applying investment assumptions to discount the flow of future benefits back to a present lump sum; the three most appropriate are likely to be the Defined Contribution Fund Equivalent, the realisable value, and the actuarial value. The PODE should state the methodologies adopted and the advantages or disadvantages of each. 


The figure given by the PODE is not definitive or binding. The weight to be attached to the PODE offsetting figure will depend on: 
i. the appropriateness in the circumstances of the case of the mechanism chosen to identify the figure that will compensate for the loss of what would otherwise be future pension rights; 
ii. the parties’ own views; 
iii. the quality of the non-pension assets being offset against, and (where applicable) the reliability of the values of any such assets; 
iv. the adjustments that will be required to reflect the income tax that would be payable on the future pension income – adjustments to values based on the likely tax that the pension holder would pay might be between 15% and 30% depending on circumstances; 
v. the reduction (if any) for ‘utility’ to reflect the usefulness of ‘cash now’ rather than an ‘income for life’; 
vi. so-called adjustments for ‘utility’ will often not be appropriate. Where justified in a particular case, a range of 0% – 25% might be considered. This is a matter of judicial discretion and not for PODEs to decide; 


Offsetting pensions without properly understanding the value of the potential pension benefits that will now not be obtained has been and will continue to be a substantial cause of negligence claims; 
ix. the obvious solution is to try, if possible, to deal with each asset class in isolation and avoid offsetting. However, Offsetting is often viewed as an appealing outcome for primary carers who wish to retain the family home and are prepared to give up some or all of a claim to the future benefit of the pension in order to secure it. Offsetting may also be the only feasible option, e.g. if: one party wishes to retain a capital asset (such as the matrimonial home), the value of which exceeds half the non-pension capital assets. 

Offsetting is popular partly because it is often seen as a quick, simple and/or cheap way of dealing with pensions in financial settlements. But appearances can be deceptive, and offsetting can be a complex process. The results achieved by offsetting that have not been carefully considered can be potentially irrational or unfair, depending in part on the nature of the pensions involved. It is important that people engaged in the process know the value that they might be losing, retaining or acquiring in order to ensure that the offset is fair. 

Where there have been claims of negligence made against family lawyers in the field of pensions, it has overwhelmingly been in cases where offsetting has been the chosen remedy, not pension sharing.

In essence, people must be clear about what they are losing, retaining or acquiring in offsetting cases; negligence claims overwhelmingly relate to ill-considered offsetting arrangements

The valuation of a pension for offsetting purposes can be seen as a three-stage process: value the pension asset, having first determined whether the valuation will be by reference to what the holder has or the claimant may acquire – it being recalled that these two figures are seldom the same due to the loss of value by the pension sharing process or other factors such as age difference. This may differ from the CE; 
i. Value the pension asset
ii. adjust for tax as the future pension income would be taxable; 
iii. adjust for utility, if such an adjustment is considered appropriate. 

Simple cases
For simple Defined Contribution schemes with no implicit guarantees or underpins or Market Value Reductions simply constituted SIPPs containing straightforward assets, small pensions or pensions in big money cases, it may be sufficient to proceed without PODE assistance using up-to-date statements of benefits for each pension and the CE values. However, even here, some care is required to ensure that there are no features such as guaranteed annuity rates or defined benefit underpins which may render the CE in this context as misleading as it is in the Defined Benefit context. 

Valuing the actual benefits to the pension holder would usually be a more reliable basis than using the CE valuation. Where the parties wish to reach an offsetting settlement which is the equivalent of what a pension share might have otherwise produced, reference to both the CE and the value of the pension benefits to the pension holder may be relevant. 

Complex cases
In complex cases, where a PODE should be involved, there are three theoretical options for considering the value of a pension for offsetting purposes:

i. the CE, but only for simple defined contribution pensions or small defined benefit pensions; 
ii. a figure based on equality calculations (whether of capital or income) produced to consider whether a Pension Sharing Order is appropriate  
iii. the value of the pension holder’s retained present or future benefits assuming no pension share has been implemented 

Adjustment for tax reflects the tax treatment of pension assets and income 
A pension will conventionally have a tax-free lump sum of 25% of its value, with the balance drawn as income and taxed at the pension holder’s marginal rate of income tax. If the 75% is subject to basic rate income tax at 20% the overall adjustment to the gross value of the pension is a 15% deduction (100% less 25% tax-free leaving 75% x 20% = 15%).
If the pension holder will be a higher rate tax payer when in retirement, a higher adjustment for tax would be appropriate up to a maximum of 30% (100% less 25% tax-free leaving 75% x 40% = 30%). 
Further justification for the tax adjustment is that the spouse who receives the non-pension capital will have an either/or option that will yield a tax advantage: either they will receive the lump sum by way of offset and may be able to re-invest this into a pension and obtain tax relief, and so potentially, having grossed up the contributions, achieve a pension fund in excess of that of the other party who has retained their pension.
Alternatively, they will retain their offset capital in a non-pension environment, and arrange their affairs so that the income generated is not all taxable income (e.g. an ISA investment), but some may comprise a return of the capital, the net effect being less tax is paid on the ‘income’ than is paid by the pension member, where all of their pension income will be taxable. 

















Part 8: The Impact of Pension Freedoms

 
Pension freedoms’ introduced in April 2015 allow great flexibility of access to Defined Contribution (DC) pension schemes, via Flexi- Access Drawdown (FAD) and Uncrystallised Funds Pension Lump Sums (UFPLS). 
Transferring benefits from a Defined Benefit (DB) to a Defined Contribution (DC) scheme to access ‘pension freedoms’ requires qualified financial advice and is prohibited for unfunded public sector schemes. 
Pension freedoms give the opportunity to make a ‘reverse Pension Sharing Order’ where a spouse over the Normal Minimum Pension Age (currently 55 but increasing to age 57 from 6 April 2028) takes a share of the younger spouse’s pension (subject to tax) and is able to use it to raise capital, e.g. for re-housing. 
Unlike the pre-freedoms ‘capped drawdown’, withdrawals from Flexi-Access Drawdown plans are unlimited up to the full value of the fund, but with tax consequences. 

Changes to UK pension rules introduced by the Taxation of Pensions Act 2014 (the 2014 Act) provide for a much greater degree of flexibility in how Defined Contribution pensions may be accessed for individuals reaching the minimum pension age, currently age 55 (increasing to 57 from 6 April 2028). These changes took effect on 6 April 2015. 

For many, the ability to access this additional flexibility has resulted in transfers to private pension schemes from former occupational pension schemes. These changes are frequently referred to as ‘Pension Freedoms’. 

Pension freedoms mean that pension funds are more accessible, but with tax consequences.

The pension freedoms only apply to Defined Contribution schemes and members of Defined Benefits schemes can only access them following a transfer of their scheme benefits to an individual pension arrangement. 

Flexi-Access Drawdown (FAD)
There is now no limit to the amount of income that can be taken from a Defined Contribution pension fund where the Flexi-Access option is available. If the option is not available, the fund can be transferred to another contract that does provide it. It is common for individuals to take the tax-free lump sum before taking any further funds as taxable income. The tax-free lump sum can be taken all at once or as a series of lump sums. 

But Flexi-Access Drawdown can be triggered at any time simply by taking £1 more than the maximum amount of the cap in any year. Some providers will change a Capped Drawdown plan to Flexi- Access Drawdown on request. 






MPAA
The Money Purchase Annual Allowance (MPAA) is a mechanism devised to prevent people from drawing down on their pension funds under the new freedom rules and then reinvesting in the pension fund with the advantage of further tax relief. The MPAA is £10,000 in 2023/24, which means that once it has been triggered, individuals who pay more than £10,000 p.a. into a Defined Contribution pension plan will usually be taxed at their marginal rate on the excess. This can have major implications for individuals wishing to rebuild their pension pots following a pension share on divorce and so it is important to understand what events trigger the MPAA, which are: taking any income under Flexi-Access Drawdown (FAD), i.e. any amount in excess of the allowable tax-free lump sum; taking an Uncrystallised Funds Pension Lump Sum (UFPLS); taking income from Capped Drawdown above the income ‘cap’. 

It is worth noting that an individual could take their entire tax-free lump sum but so long as they take no income whatsoever from their Flexi-Access Drawdown, they do not trigger the Money Purchase Annual Allowance.

Sum (UFPLS) 
8.14 An Uncrystallised Funds Pension Lump Sum is an option introduced by the 2014 Act which allows a single lump sum to be drawn from an uncrystallised Defined Contribution pension scheme, part of which is taxable and part non-taxable. Usually, but not always, 25% of the fund is non-taxable and the remaining 75% is taxable. The 2014 Act specifically makes it clear that the 25% of the lump sum that is non-taxable is not technically a tax-free lump sum (or Pension Commencement Lump Sum as a tax-free lump sum is technically known). This has potential implications for Pension Attachment Orders where lump sum orders have previously been made against the tax-free lump sum 


Impact on Pension Sharing 
8.17 The pension freedom changes have little impact on pension sharing other than allowing the recipient of a Pension Sharing Order greater flexibility in the way they access their pension fund. However, there can also be opportunities where perhaps one spouse has a pension fund that could be useful in the context of divorce proceedings but where that spouse is under the Minimum Pension Age and needs to make a lump sum settlement. If the other spouse is over the Normal Minimum Pension Age then the pension could instead be transferred to them by way of a Pension Sharing Order so that they can cash it in, e.g. to help pay for a new property. This is in effect a form of reverse pension sharing to allow Defined Contribution pension schemes to create further liquidity when the spouse with the large pension assets (and from whom there is likely to be a pension share) has Defined Benefit pensions that are not so readily accessible. Alternatively, a UFPLS could be used by someone over the Normal Minimum Pension Age to raise a lump sum which may then be paid to the younger ex-spouse. Any pension cashed in does, of course, come with potential income tax consequences.



Part 9: Taxation of Pension Benefits on Divorce

Contributions to pension plans attract tax relief up to a limit known as the Annual Allowance (AA) which is set at £60,000 in 2023/24, unless the Tapered Annual Allowance applies for high earners. 
The Money Purchase Annual Allowance (MPAA) is triggered in various ways and limits the amount which can be invested in a pension in any one year (£10,000 in 2023/24), potentially restricting the ability to re-build a pension pot following a pension share. 
The Lifetime Allowance test imposes an additional tax charge on larger pension funds (£1,073,100 in 2023/4) unless higher protections exist. On 15 March 2023 the Chancellor announced that the LTA would be abolished from 2024/25, and in the meantime the tax charge has been reduced to 0%. 
This means that certain tests in relation to the LTA still apply even though the Lifetime Allowance tax charge itself does not. 
From 6 April 2024 it is expected that the maximum tax-free cash limit, to be known as the individual’s ‘Lump Sum Allowance’ (LSA), will be £268,275. 
Higher tax-free cash entitlements will continue to apply from 2024/25 for those with valid LTA protections, which could still affect those looking to equalise incomes and tax-free cash on divorce. 

Annual Allowance (AA) and the Money Purchase Annual Allowance (MPAA)

The Annual Allowance controls the annual amount of pension input into a pension scheme and so, aside from restricting the rebuilding of pensions after a divorce, is not really impacted by pensions on divorce, except in one situation. When somebody starts to take their pension benefits, if they take any income from a money purchase or Defined Contribution scheme over and above the tax-free cash, or they take an Uncrystallised Fund Pension Lump Sum (UFPLS) (see Part 8), they trigger what is known as the Money Purchase Annual Allowance (MPAA). 

The purpose of the MPAA is to prevent individuals abusing generous pension funding tax reliefs, but the MPAA could pose problems for anyone who has divorced and has been forced to take income over and above their tax-free cash allowance, unless they have purchased a guaranteed annuity. Triggering the MPAA restricts future money purchase pension funding to £10,000 p.a. in 2023/24 and so could significantly restrict somebody’s capacity to rebuild their pension pot. Pension holders need to be made aware of this trap if they are cashing in pensions to release additional liquidity for the divorce pot. 

Lifetime Allowance (LTA)  
The Lifetime Allowance (LTA) was designed to restrict the amount an individual could accumulate in registered pension schemes over their lifetime before LTA tax charges are imposed. Pension benefits that are accumulated in excess of the LTA were subject to a Lifetime Allowance charge. The LTA started at £1.5 million in 2006 and steadily increased to £1.8 million before being cut back to £1,073,100 by April 2020. Pension benefits are calculated against the LTA test at the point of crystallisation, i.e. when benefits are withdrawn in one or more ways, known as Benefit Crystallisation Events (BCEs). Although the tax charge is now 0% these tests still applied in 2023/24. 

Part 10: Age Differential and Income Gap Syndrome


There must be consideration of the age differential (if any) between the parties; the Normal Retirement Age (NRA) of all pension schemes (whether in payment or not) and any exceptions to the NRA (where benefits may be taken earlier with or without penalty); the age at which the pension claimant might benefit from any pension credit awarded. 
There must be consideration in all cases whether the pension income in payment is required to meet income needs or whether there are other sources of income (earned or otherwise) or of capital (to draw down on/amortise/draw off investment income or otherwise) from which income needs can be met. 

An ‘income gap’ resulting from a pension sharing arrangement on divorce can arise for two reasons: 
i. there may be an age difference between the parties such that one former spouse can access a pension fund, whereas the other will not reach the minimum pension age for some time, potentially many more years; 
ii. one former spouse may be entitled to receive their pension early following, e.g. military or police service, or even serious ill health, but the other who was not a member of that pension scheme will not be able to access the pension credit until much later. 

An individual with the benefit of a Pension Sharing Order cannot (under current tax rules) access the pension until the Normal Minimum Pension Age unless they are unable to carry on their occupation because of physical or mental impairment, or they are in serious ill health.

Some pension scheme rules may impose a higher age requirement or additional conditions for accessing the pension. If that spouse, unable to access a pension fund immediately, is in reasonably paid work and/or has a source of private income and/or can meet their income needs from other resources (investment income/ capital), these scenarios might not present a practical problem; indeed, that individual might have the ability to add to their pension funds in the intervening working years. But the pension member may still enjoy the sole benefit for many years of a pension that accrued during the cohabitation/marriage. 

Further, if the pension claimant cannot meet their income needs because:
(a) they have been out of the workplace for many years 
(b) they have a disability or ill health which impacts on their earning capacity, 
(c) they are responsible for a child with significant needs, or 
(d) they have maximised their earning capacity but that is insufficient for them to meet their income needs, thought will need to be given to the preservation of the pension income until such time as pension sharing will result in a corresponding pension income for the recipient of the pension credit. 
The problem is compounded if the age gap between the parties is such that the pension-holder is, by the time of the divorce or shortly afterwards, already entirely reliant on pension income. The effect of the pension share will reduce the pension holder’s income, impairing their ability to pay significant spousal maintenance to the pension claimant before that spouse reaches the minimum age to access the pension. 

There are possible mitigations of this problem  (this can also form submissions)

Return to work — Where the original pension-holder is still of employable age, it might be practicable for them to return to work to supplement the pension income that will be reduced by the pension share. Where this is no longer possible, the pension claimant might be able to help support the pension holder while they are still of working age. Where neither party is likely to work again, then it is important to explore ways in which surplus capital can improve pension income.
Reverse pension sharing to release additional cash — As well as pensions, re-housing will usually be an important consideration. Where there are insufficient funds to re-house both parties adequately, it might be appropriate – if the older spouse is over the minimum pension age – to transfer the pension fund(s) of the younger spouse to the older spouse by way of a Pension Sharing Order so that some capital could be accessed immediately (either by way of drawdown from a Defined Contribution scheme or a tax-free lump sum). This is a convenient way of accessing pension funds that would otherwise have been out of reach until the younger spouse reached the minimum pension age, even though the older spouse may own the majority of the pension assets. Although this may come with tax consequences for any non-tax-free lump sum taken, if the release of capital enables the parties to re-house without the need for additional borrowing, their monthly outgoings are to that extent reduced. Careful financial advice would be needed; 
Maximising pension benefits — In some circumstances, examples of which are given below, there might be surplus income or capital available to supplement further personal or State Pension provision. The first three examples below highlight the potential importance of State Pensions: 

• State Pension entitlement is an important bedrock of pension provision and can be increased, if appropriate, by buying missing years of National Insurance (NI) contribution credits (using other assets, if available) or by contributing towards future years, either on a voluntary basis or through employed or self-employed NI contributions. For those individuals who will not achieve the full New State Pension by their State Pension Age, advice should be taken from The Pension Service on making up missing years, as this has become much more complicated following the introduction of the New State Pension in April 2016; 

Deferring divorce — With the agreement of both spouses and in certain circumstances, deferring either the divorce or the Divorce Final Order itself might enable some financial planning, during which time the (younger) pension claimant might continue to be entitled to a spousal pension by way of security in the event of the death of the other spouse. This degree of financial planning will usually require a high level of co-operation and trust between the parties; 
Judicial Separation — With the agreement of both spouses, judicial separation may preserve a valuable spouse’s/dependant’s pension (which is lost on a divorce application). If the parties agree that pension sharing claims are to be preserved to a later date (e.g. pension claimant is 52; pension recipient is 65; under any pension credit awarded the pension claimant cannot access the pension until age 60) at least the valuable spouse’s pension is preserved. Care needs to be taken as some trustees may take the view that despite remaining married the parties need to be living together as husband and wife at the date of death; 

Death- If the pension holder dies before a Pension Sharing Order could be made. If the remainder of the financial order had been approved and the Divorce Final Order pronounced, then (depending on the specific rules of the scheme) any death benefits under the pension scheme may not be available to the pension claimant. Some form of life cover would therefore be needed to protect the pension claimant from the potential loss on the death of their former spouse (although this assumes suitable life cover is available at an affordable cost; there are also circumstances, such as suicide, where some life policies do not pay out). It would additionally be possible to obtain a Pension Attachment Order against a Death in Service lump sum if that is available. However, the Pension Attachment Order would need to be discharged before a Pension Sharing Order could be made on the adjourned application; 

An increased percentage Pension Sharing Order — _possibly by a blunt division of capital fund, to compensate the pension claimant for not sharing in the pension benefit during the period of any ‘deferral gap’.

































Part 11: State Pensions on Divorce

It is necessary to obtain and consider State Pension information in all cases. Both parties, as early as possible (to allow ample time for a response from DWP) should complete online Form BR19 and Form BR20, or obtain the pension forecast (BR19 information) via the Government Gateway. 
Qualifying State Pension years can be acquired by making National Insurance contributions or by the acquisition of National Insurance credits. Where one spouse took a career break to raise a family, it is important to check which spouse claimed child benefit. If it was the working spouse, they will have ‘duplicated credits’ and the non-working spouse can reclaim those credits by completing forms CF411 for pre 2010 credits and CF411A for post 2010 credits. 
Claimants in the Old State Pension (i.e. those who reached their State Pension Age before 6 April 2016) can still substitute their former spouse’s National Insurance record for their own, if this produces a higher Basic State Pension. By contrast, it is the date when the pension holder reaches State Pension Age which determines whether a claimant spouse can share any Additional State Pension. 
Individuals in the New State Pension (i.e. those who reached their State Pension Age on or after 6 April 2016) can no longer substitute their former spouse’s National Insurance record for their own, but can share Additional State Pension in specific circumstances. 
The process of apportionment for State Pensions is not straightforward given the complications of the transition from the old benefit rules to the new benefit rules. Where apportionment of pension rights to the marital period is being considered, it would be appropriate for both instructing parties to print off their National insurance Contribution Record (accessed via the Government Gateway) and submit this to the PODE to assist with any calculations. 

In lower income cases be aware of the potential interaction of any Pension Sharing Order or pension offsetting with eligibility for means tested benefits both before and after State Pension Age; if this is material to the case consider whether expert advice is required. 

State Pensions on divorce 
State Pensions are often one of the most valuable assets in a divorce and should not be overlooked. Completing both forms is the most reliable way of obtaining a full picture of an individual’s State Pension entitlement. 

There are occasions where individuals who have taken career breaks to have children and claimed child benefit may not have been appropriately credited. Home Responsibilities Protection (HRP) was the scheme to protect parents’ and carers’ state pension rights between 1978 and 2010. This applied up to when the youngest child was 16. HRP was replaced by Credits for parents and carers in April 2010 and the maximum qualifying age for the youngest child reduced to 12. In these situations it is important to check who claimed the child benefit. If it was the working spouse, who also accrued credits in their own right by paying NI contributions through working, they effectively have ‘duplicated credits’. The non-working spouse can reclaim these credits by completing Forms CF411 (Home Responsibilities Protection) for pre 2010 credits and CF411A (Credits for parents and carers) for post 2010 credits. HMRC will then arrange for the credits to be transferred to the non-working spouse in respect of those years where the working spouse has the duplicated credits 

Old State Pension 
The Old State Pension comprises the Basic State Pension, Additional State Pension and Graduated Retirement Benefit. 

Basic State Pension 
Entitlement to Basic State Pension was obtained through one’s own NI contribution history, known as a Category A pension, or on a reduced rate basis using the NI contribution history of a spouse, known as a Category B pension. 

The Basic State Pension cannot be split or shared on divorce. Individuals in the Old State Pension who attained State Pension Age before 6th April 2016 can substitute their former spouse’s NI contribution history for their own where their former spouse has a higher Basic State Pension entitlement. This is known as ‘substitution’ and it increases those individuals’ own Basic State pension up to an amount broadly equivalent to the amount of Basic State Pension being received by their former spouse with the higher pension, without reducing the latter’s entitlement. 

To claim substitution, the claimant (i.e. the person with the lower Basic State Pension) would need to send either an original or certified copy of the Divorce Final Order to the Pension Service, providing their and their ex-spouse’s NI number. Where the claimant reaches State Pension Age before 6 April 2016 but their ex-spouse reaches State Pension Age on or after 6 April 2016, only the ex-spouse’s NI contribution history up to 6th April 2016 can be substituted. This is because no further Basic State Pension accrued after 6th April 2016. This remedy is only available to divorcing couples in cases where the claimant spouse had attained State Pension Age by 6th April 2016 and where the other spouse has a greater Basic State Pension than the claimant spouse. 

Additional State Pension 
An Additional State Pension can be shared in the same way as occupational and private pensions.47 Additional State Pension is the composite term for the earnings-related component of the State Pension built up under the State Earnings Related Pension Scheme (SERPS) from 1978 and then from 2002 until 2016 under the State Second Pension. Some individuals can have significant amounts of Additional State Pension, particularly those who were relatively high earners and who never contracted out of the Additional State Pension through an employer’s pension scheme or their own private pension. The Additional State Pension can be one of the largest assets in a divorce, sometimes worth in excess of £100,000. 
An individual can obtain a valuation of their Additional State Pension from the Pension Service by completing a Form BR20. Paper and online versions are available, but online applications are dealt with more quickly than paper applications. The weekly amount of Additional State Pension can be found on the State Pension statement that the Pension Service sends each year to those in receipt of their State Pensions. Individuals who have deferred taking their State Pension will need to contact the Pension Service for written confirmation of their weekly amount, including the addition for deferral.

Graduated Retirement Benefit 
Graduated Retirement Benefit can form part of the Old State Pension for those who accrued state pension credits before 1975, although it tends to be a relatively modest amount of money. On average, it is approximately £1.40 per week for women and approximately £5.50 per week for men. It has never been possible to share Graduated Retirement Benefit, either through pension sharing or substitution. 

New State Pension 
In order to receive the New State Pension an individual requires at least 10 qualifying years of NI contributions. Qualifying years can be acquired by working (and making NI contributions), by the acquisition of NI credits or by paying voluntary NI contributions. National Insurance credits are acquired in various circumstances such as where an individual is on jobseekers’ allowance or is ill or disabled. They are also acquired by individuals who are registered for Child Benefit for a child under 12. Where an individual who is working is also registered for child benefit, those credits can be transferred to a non-working partner or to a partner on a low income who would not otherwise be acquiring NI credits. Application needs to be on an annual basis at the end of each tax year and can be made online through the Government Gateway. 

The New State Pension commenced on the 6 April 2016. In principle, it cannot be shared. There are, however, two limited circumstances where divorcing individuals can receive a pension share against their ex-spouse’s former (under previous rules) Additional State Pension where their former spouse is in the New State Pension. 
Individuals who reached their state pension age on or after 6 April 2016 and are therefore in the New State Pension are unable to increase their pension by substituting their former spouse’s NI contribution history for their own. This is because the Basic State Pension does not form part of the New State Pension. 

Sharing Additional State Pension for petitions pre-6 April 2016 
The first instance is where the petition for divorce was issued before the 6 April 2016, in which case the entire Additional State Pension, if any, can potentially be shared. Once again CEs can be obtained from the Pension Service using a Form BR20, but the Service would need to be advised of the petition issue date if a valuation is required of the full Additional State Pension in this scenario. The pension claimant would receive a percentage pension share based on the CE of their former spouse’s Additional State Pension, and the Pension Service then calculates at the point of implementation the additional amount of weekly pension to be added to the pension claimant’s own State Pension entitlement. 

Sharing of Protected Payment 
The second instance in which Additional State Pension can be shared in New State Pension cases is where an individual who reached State Pension Age on or after 6 April 2016 had such a large Additional State Pension that their total weekly amount of New State Pension exceeded the full amount of New State Pension (£155.65 per week in 2016/17). On 6 April 2016 a calculation was run to determine the starting amount in the New State Pension for those individuals who reached State Pension Age on or after that date. This compared their entitlement under the old system with their entitlement based on the new calculation basis for the New State Pension. Where an individual’s New State Pension weekly starting amount was higher than the full amount of the New State Pension, the difference is known as the ‘Protected Payment’. 

Rights to the period of cohabitation/ marriage 
There may be occasion where the parties believe it is appropriate to apportion pension rights to the period of their cohabitation and marriage, where cohabitation did not run seamlessly into marriage, and the period of accrual of State Pensions rights may be judged to be appropriate to consider as part of this process. Given the complex way in which State Pension benefits have accrued in the past and particularly given the complications of the transition from the old benefit rules to the new benefit rules in April 2016, this process is not necessarily straightforward. Individuals are able to access their full National insurance Contribution history from the UK Government website. In circumstances where apportionment of pension rights to the marital period is being considered, it would be appropriate for both instructing parties to use this website to print off their National insurance Contribution Record and submit this to the PODE to assist with any calculations that may need to be performed in this respect. 
































Part 12: Some Issues Arising in Valuing Pensions for the Purposes of Divorce


Apportionment of the pension according to the period of the marriage (including seamless cohabitation) is rarely appropriate.
In sharing cases, where apportionment may be appropriate, give the PODE clear instructions on whether the calculation is to be based on the deferred pension method, the CE, or a straight timeline. In some cases, the straight timeline is the only practical approach.
Substantially impaired life expectancy should be reflected in a PODE’s calculations. 
Where there is a choice of pensions to share, a PODE should be instructed. The PODE should outline the alternatives with their advantages and disadvantages and highlight cases where there is a loss of value due to pension sharing.
A PODE should indicate if there are potential Lifetime Allowance lump sum protection issues and specialist advice may also be needed even though the Lifetime Allowance is to be abolished.
Apportionment for a period of the relationship
Whether pensions should be apportioned for a period of the relationship is a matter of judicial discretion in adjudicated cases, and a matter for the parties in uncontested cases. However, broadly speaking, in needs-based cases (where it is likely that the needs principle will apply to the division of pension assets over the sharing principle) apportionment is rarely appropriate; in sharing cases apportionment may be more appropriate. 

Before considering the possibility of apportionment, a careful analysis of the parties’ respective incomes and needs in retirement is required. It would be wrong to apportion pensions so as to exclude the ‘non-marriage/seamless cohabitation’ element without first considering these income needs. 

In those cases where apportionment on a basis other than straight timeline is considered appropriate, the PODE will need clear information about the relevant career and contribution history. Alternatively, they will require instructions on whether the calculations should assume a straight timeline discount of the pre-marital/seamless cohabitation or post-separation accruals. Full details of the different methods are set out in Appendix S.

The law considers that periods of pre-marital cohabitation running seamlessly into marriage should be treated as part of the marriage. This means that where there has been such ‘seamless cohabitation’, as defined by the case law (see GW v RW [2003] EWHC 611 (Fam), IX v IY [2018] EWHC 3053 (Fam) and most recently VV v VV [2022] EWFC 41) an apportionment calculation should begin at cohabitation. 

In summary: the deferred pension method apportions by identifying the pension rights accrued to the date of cohabitation or marriage (if there was no seamless preceding cohabitation) and then allowing for any revaluation increases that would have been made to a deferred pension during the period to the present date. This figure is then compared with the value of the accrued pension at the present date to identify the proportion of the pension rights to be excluded; the Cash Equivalent (CE) method apportions by taking a CE as at the date of the cohabitation or marriage (if there was no seamless preceding cohabitation) with no adjustment and comparing that with the CE now. This will, in many cases, lead to a relatively small proportion of the pension fund being excluded from consideration, but can often be objectively fairer.

The straight-line method apportions on the basis that the benefits are simply divided up assuming they have all accrued evenly over the period. Thus, if the member has 30 years’ service and 10 of those are prior to the marriage/seamless cohabitation, then a simple 20/30ths of the total benefits is included in the calculations. 

Parties’ health status
Where there is a clearly diagnosed medical condition with a substantial probability of impaired life expectancy, this should be reflected in the calculations.
A PODE report should clearly state any assumptions made about health and, where allowance has been made, the approach taken and the effect of any adjustments on the calculations.
Which pensions to share
The PODE must consider in all cases whether it matters which pension(s) are shared. The PODE must also clearly state whether there is any potential loss of value on a PSO. Generally speaking, a pension share from a Defined Contribution scheme would be the first to consider. However, in some cases, it is not straightforward, e.g. where the CE of a Defined Benefit scheme is very high, the calculations can show a higher income for both parties if the Defined Benefit scheme is shared first. In such cases, alternative methods should be demonstrated with the outcome and any advantages and disadvantages clearly explained.
In cases where there is a loss of value due to pension sharing this should be highlighted and explained together with an explanation of the alternative options for dealing with the pension assets where these exist.




















Part 13: Pensions where an Application has been made to Vary the Original Order


The court has a wide discretion when dealing with variation applications and pensions should be considered alongside all the other factors and assets.
By the Matrimonial Causes Act 1973, s24B as a general rule, a Pension Sharing Order cannot be made twice against the same pension from the same marriage. However, on a capitalisation application, a Pension Sharing Order might arguably be made against the same pension from the same marriage which has previously been subject to a Pension Sharing Order. A Pension Sharing Order cannot be varied once it has taken effect.
A pre-existing Pension Attachment Order can be discharged on the variation application, thus permitting a Pension Sharing Order to be made instead against that same pension, even if it relates to the same marriage. All Pension Attachment Orders are capable of variation except for an order attaching a member’s Death in Service, which cannot be varied after the death of one of the parties.
The circumstances in which a Pension Sharing Order may be set aside or varied directly are tightly confined.

The leading authority relevant to this set of facts is Pearce v Pearce[footnoteRef:10] A Pension Sharing Order was not available on Mrs Pearce’s application to vary a periodical payments order because their petition long pre-dated 1 December 2000 (so, unlike in the example under discussion here, the court lacked any jurisdiction to make orders over the parties’ pensions at any stage). However, Thorpe LJ stated as follows: [10:  28 Jul 2003 [2003] EWCA Civ 1054, CA] 

“Of course I recognise that it is likely to be many years before the typical case invoking the court’s jurisdiction under section 31(7B) [the power of variation] has cleared the restriction imposed by section 85(3)(b) [which prevents Pension Sharing Orders being made ancillary to petitions issued before 1 December 2000]. That is regrettable. In this outpost of the ancillary relief territory the task of the practitioners and the judges would be much eased by the option of providing for the former wife a personal pension carved out of the former husband’s pension portfolio.”51
Thorpe LJ concluded their judgment as follows:
“There are advantages and possible dangers in attempting in a paragraph to summarise the message of this judgment. What follows is therefore not intended to be a substitute for a full reading where necessary. But my essential general conclusions are:
i) On dismissing an entitlement to future periodical payments the court’s function is not to reopen capital claims but to substitute for the periodical payments order such other order or orders as will both fairly compensate the payee and at the same time complete the clean break. 
ii) In surveying what substitute order or orders should be made first consideration should be given to the option of carving out of the payor’s pension funds a pension for the payee equivalent to the discharged periodical payments order.”


Recommendations and reminders for dealing with variation applications
Pensions must not be viewed in isolation on variation applications. It is important to consider them alongside all the other factors which the court is required to balance on a variation application.
Pension Sharing Orders are not available on variation applications that relate to petitions which were issued before 1 December 2000.

Applications to vary Pension Sharing Orders
The passages above deal with the consideration of pension assets when applications are made to vary maintenance orders. It should also be noted that a Pension Sharing Order can in limited circumstances be varied directly pursuant to s.31(2)(g) of the Matrimonial Causes Act 1973. There are very narrow circumstances in which this power can be used. The application to vary must be made before the Pension Sharing Order has taken effect. There is divergence in judicial opinion on the correct test to be applied to an application to vary a capital order under s.31.

Applications to set aside Pension Sharing Orders
In certain circumstances, a party may make an application to court to set aside an order, even if that order has been made by consent. Its power to do so flows from s.31F(6) of the Matrimonial and Family Proceedings Act 1984. There are five tightly defined circumstances in which the setting aside of an order might be justified:

a. where there has been fraud or mistake. This category includes what is often referred to by family lawyers as ‘fraudulent non-disclosure’
b. if there has been material, albeit non-fraudulent, non-disclosure;
c. if there has been a new event since the making of the order which invalidates the basis, or fundamental assumption, upon which the order was made. This is the territory of Barder appeals. These were formerly pursued as applications for permission to appeal out of time, but since the introduction of FPR r 9.9A in 2016, they are to be pursued as applications to set aside;
d. if and insofar as an order contains undertakings;
e. if the terms of the order remain executory. This circumstance describes the purported jurisdiction of the court to decline to enforce, and perhaps even vary an order that has not yet been implemented pursuant to the case of Thwaite. 

In specific relation to Pension Sharing Orders, the third set aside basis (Barder) is likely to arise most frequently. It throws up a host of issues that require appreciation and consideration.
Perhaps the most common Barder scenario relating to pensions is one where the intended recipient of a pension credit dies before the Pension Sharing Order is implemented for their benefit, and where the cause of death could not have been anticipated. The standard omnibus of financial remedies orders (as recently updated) contains a pro-forma clause dealing with this exact circumstance.
What happens to a pension credit if the intended recipient dies before implementation and a Barder set aside is not ordered? Can the Pension Sharing Order still be implemented by way of a payment out of a pension credit to the personal representatives of the deceased, or will it become ineffective? The answer will depend on the rules or provisions of the pension arrangement itself.

What principles are applied by the court when faced with an application to set aside an unimplemented Pension Sharing Order by virtue of the intended recipient’s death? The question is a vexed one and will depend on whether the original award was premised on the needs or sharing basis. The death of a pension creditor prior to the implementation of a Pension Sharing Order will not automatically justify an application to set aside on the Barder basis.

If the award was justified by reference to sharing (and assuming the pension credit can be paid out to the personal representatives of the deceased), the court may determine that the Barder conditions have not been met. If this represented part of the applicant’s entitlement to share in the fruits of the marital partnership, then the basis of the original order may not have been undermined. If the original order was premised on meeting the needs of the pension credit recipient, then it is more likely that the Barder test will be met and there may be greater justification for an adjustment.

However, the hybrid nature of pensions (income producing capital assets) makes it likely that many post-death set aside cases will not fall neatly into either category. 

Pension Sharing Orders have a dual but unified purpose of fairly redistributing marital capital assets and meeting income needs for both parties on retirement. This makes it almost impossible to justify a Pension Sharing Order solely by reference to needs or sharing – it will almost always be a blend of both. The question is further vexed by the overall size of the pension assets and the needs of the surviving spouse. If the pension assets were modest so as to leave both parties with slim provision to meet their retirement needs, it might be argued that the surviving spouse’s needs will be a powerful consideration. This issue was grappled with in Goodyear- citation[footnoteRef:11]: ultimately a 51% pension share in favour of the deceased Mrs Goodyear was reduced to 25%. This was intended to balance Mr Goodyear’s continuing need for pension income with Mrs Goodyear’s sharing entitlement earned over the course of the marriage. [11:  12 Aug 2022 [2022] EWFC 96, Fam Ct] 













Part 14: Pensions and International Issues

It is not possible to make a Pension Sharing or Pension Attachment Order against a foreign pension but depending on the jurisdiction and degree of cooperation between the parties, other strategies including offsetting may be available.
A Pension Sharing Order made in a foreign court is not enforceable in this jurisdiction, but if jurisdiction here can be established an application may be possible under Part III of the Matrimonial and Family Proceedings Act 1984.

Pensions and international issues
Two main areas need to be considered: 
i. where a pension remedy is required in this jurisdiction against an overseas pension; and
ii. where a pension order is required in this jurisdiction against an English/Welsh pension following an overseas divorce.

Pensions orders against overseas pensions
Given the very real difficulties which can exist in enforcing orders against overseas pensions and the fact that a pension fund may be one of the largest marital resources, the location of the pension may well be a very important issue in deciding the most beneficial forum for proceedings.
Pensions can be an important issue in deciding forum for proceedings 
The anti-alienation restrictions contained in UK pensions law preventing the transfer of the funds away from the pension holder do not apply to all overseas pensions, although some jurisdictions have comparable restrictions. Where no such restrictions exist, it will be possible to use the flexibility of such pension funds to make a conventional lump sum order as an alternative to a Pension Sharing Order either immediately or on deferred terms (on the basis the pension holder can withdraw funds from the pension to comply with the order) with suitable life cover to protect the intervening period. A further possibility, only available with the agreement of the pension holder, might be to transfer the overseas pension (depending on the law of the jurisdiction concerned) into a UK pension arrangement.

 Pensions orders and overseas divorce
UK pension providers are not prepared to recognise and implement Pension Sharing Orders made by a foreign court. An Pension Sharing Order made in England and Wales will, therefore, be required to mirror the overseas order.
Where a divorce has been granted overseas, such an order may be made under the Matrimonial and Family Proceedings Act 1984, Part III (financial relief in England and Wales after an overseas divorce). However, jurisdiction to make such an order only exists on the basis of the domicile of either party or either party’s habitual residence in this jurisdiction for a period of one year prior to the application. The existence of the former matrimonial home in this jurisdiction will not obtain grounds of jurisdiction for the purposes of making a Pension Sharing Order. 
Where the English court does not have jurisdiction under Part III, the overseas pension sharing/splitting order/agreement may remain unenforceable. Alternative routes may be offsetting (where this is feasible both procedurally and in terms of available assets) or the restructuring of the original overseas order (by way of appeal or variation). Other solutions might include transferring (part of) the English pension to an overseas pension arrangement, against which the overseas order/agreement would be enforceable or by taking advantage of the pension freedoms created by the Taxation of Pensions Act 2014 (where possible and subject to due consideration of the tax consequences). A further (but less satisfactory) solution might be to adopt a form of deferred implementation once the pension is in payment, i.e. by a type of maintenance order made in the overseas proceedings akin to pensions attachment. 







































Appendix B: Procedure: The Contrast Between Contested and Uncontested Cases

Pension sharing applications
Where Form A has been issued
The application is made for a matrimonial and civil partnership order or at any time after an application for a matrimonial or civil partnership order has been made.
The person with pension benefits must apply for a Cash Equivalent within 7 days of notice of the First Appointment, unless there is already one in existence dated not earlier than 12 months before the date of the First Appointment. 
The pension provider must be served with a copy of the application in Form A and given 21 days to provide information including details of any obstacles to a Pension Sharing Order being made.
The form of the order must: 
i. be expressed as a percentage of the CE,
ii. calculated in accordance with the Pensions on Divorce etc. (Provision of Information) Regulations 2000, Regulation 3;
iii. state in the body of the order that there is to be provision by way of pension sharing in accordance with the annex(es) (Form P1 (Pension Sharing Annex)) for each pension arrangement. The order must not take effect until 7 days after the time has expired for appealing or the date of Divorce Final Order (whichever is the later); and
iv. direct whether the court or other party is to send the Pension Sharing Order, annex(es) and the relevant decree/order to the pension provider.

The final stage is implementation. The court or one of the parties serves the order. The information needed from the parties for implementation to take place is set out in the Pension on Divorce etc. (Provision of Information) regulation 2000, Regulation 5, et seq.

Consent applications where no Form A has been issued
A special procedural framework for dealing with consent-based pension sharing applications, where there has been no prior service of a formal application (Form A),is provided for by FPR 2010, r 9.32. This procedure will apply where, e.g. the parties have been in negotiations 
and have reached an agreement without any formal application having been made. 

Unless the information set out in Section C of the Pension Inquiry Form (Form P) has already been provided for the pension arrangement in question, that information must be requested and, on receipt, a copy must be sent to the other party. It is good practice in all cases involving a pension to serve Form P on each pension provider.

There is no formal requirement to seek the approval of the pension provider to a consent Pension Sharing Order, whether an application has been served under r 9.31 (as will be the case where the case was originally contested) or is made under r 9.32. However, it is good practice whenever practicable to seek such approval to ensure that there are no difficulties in implementation once the order has been made.

Pension attachment applications
Where Form A has been issued
The application is made in the application for a matrimonial or civil partnership order (petition) or at any time after an application for a matrimonial or civil partnership order has been made.

The person with pension benefits must apply for a CE within 7 days of notice of the First Appointment, unless there is already one in existence dated not earlier than 12 months before the date of the 

The pension provider must be served with the application and the addresses referred to in FPR 2010, r 9.33(1). The pension provider may then within 21 days of service request from the pension holder the provision of the pension section of Form E, which must be provided on exchange of Forms E or within 21 days of the date of the request (whichever is the later).
Having received a copy of the requested section of Form E, the pension provider may send to the court and to the parties a statement in answer within 21 days of receiving that material.
Where the pension provider files a statement in answer, the pension provider is entitled to be given notice of the First Appointment and to be represented at that appointment.
The form of the order must: 
i. be expressed as a percentage of the payment which becomes due to the pension holder;
ii. state in the body of the order that there is to be provision by way of pension attachment in accordance with an annex(es) (Form P2 (Pension Attachment Annex)) for each arrangement; 

iii. and within 21 days of service, direct whether the court or one of the parties is to send the Pension Attachment Order, annex(es) and accompanying documents to the pension arrangement;

iv. the court or one of the parties serves the order.














Appendix C: Who Can be Instructed as a PODE or Single Joint Expert

This article will not further divulge into the criteria to select a PODE; relevant information can be found at  page 99  of PAG 2 Guidance. 



Appendix D: Self Certification of  Expertise

This article will not further investigate into  the qualifications of a relevant PODE, information can be found at page 102 of the PAG 2 Guidance.



































Appendix E: Specimen Letter of Instruction to  Single Joint Expert/  Pension on Divorce Expert


An example letter of how to draft a joint letter of instruction to an expert is contained within page 105 of the PAG 2 Guidance. 

Nature of Instructions:
Consider carefully what the expert is being asked to report on, possibly with the assistance of a shadow PODE or financial adviser. This list is intended to cover common requests but is not exhaustive; 
i. the questions raised of the expert will need to be carefully considered as it will impact on costs if unnecessary questions are raised. The questions below are intended to be illustrations of possible questions for the expert; 
ii. as a guide, where pensions are all Defined Contribution pensions (e.g. personal pensions, SIPPs) with no in-built guarantees and parties are of a similar age, equalisation of benefits by reference to CE is likely to be the correct approach and can often be calculated by solicitors based on CEs. A pension report may not be needed at all; 
iii. where there is a Defined Benefit pension, whether public or private sector, which may be the subject of a PSO, equalisation of benefits by reference to projected income will in most circumstances be the appropriate approach; 
iv. where there is a Defined Benefit pension, and equalisation of benefits by reference to capital value is thought to be necessary, a report is likely to need to deal with whether or not CEs are suitable for that purpose. Reference may be made to Part 6 for a fuller consideration of these issues. 

Apportionment for period of marriage 
If it is a ‘needs’ case, then it is unlikely that a court will be assisted by the production of calculations which exclude pension rights accruing from pre-marital or post-separation contributions and these should rarely appear in letters of instruction to PODEs. 
In a case where the assets exceed the needs then there might be justification for including separate calculations which exclude pension rights accruing from pre-marital/seamless cohabitation to marriage, or post-separation contributions. The simplest and therefore cheapest methodology for this is for the PODE to apportion the benefits on a straight timeline basis, but this can lead to an unfairness in some circumstances and the PODE might be asked to consider calculations based on other methods, e.g. calculating the CE of the fund at the beginning and end of the marriage. 





Appendix F: Post Order Implementation Issues

This article will not investigate at great depth into the post court processes save for the below. Further information can be found at Page 112.

Applying for the Divorce Final Order 
A Pension Sharing Order takes effect on the later of 7 days following the period for appeal, or the date of the Divorce Final Order. As the period for appeal is normally 21 days, the earliest a Pension Sharing Order can usually take is effect is 28 days after it is approved by the court. 
However, a Part 18 application may be made to the court to shorten (or increase) the 21-day appeal period, which could, in some circumstances, reduce the period before the Pension Sharing Order takes effect to only 7 days. It is therefore considered sensible practice, in most circumstances, to delay applying for the Divorce Final Order until after the 28 days (or, if the period for appeal is extended or shortened, 7 days after that period) so that the Pension Sharing Order takes effect immediately on the date of the Divorce Final Order. This ensures that the recipient of the Pension Sharing Order remains the legal spouse during the 28-day period. 
Crucially, this means that if the scheme member unexpectedly dies in that period, the Pension Sharing Order would not take effect and the scheme would instead find itself dealing with a death claim from a surviving spouse. However, in taking this decision about timing, the client needs to be advised about countervailing considerations: e.g. the need to obtain the Divorce Final Order to enable enforcement of a lump sum order may be of greater importance to the client than the possibility of the spouse dying after the Divorce Final Order and before 28 days have passed.
Note that Pension Attachment Orders take effect on the Divorce Final Order.

Undertakings and protecting pension benefits
There are a number of pension sharing situations where problems frequently occur that might otherwise be avoided by the use of appropriate undertakings to preserve the status quo, pending the implementation of the Pension Sharing Order. Following PAG’s recommendations these undertakings are now included within the Standard Family Orders. 

The pension claimant would be well advised to ensure that any undertakings are brought to the notice of the pension provider as soon as the order has been made. The court has a duty under FPR 9.36 to send, or direct a party to send, the order to the pension provider. However, this obligation might get overlooked in a busy court office. If a sealed copy can be obtained on the day of the making of the order, this would also be a prudent step. The recipient of a Pension Sharing Order backed with undertakings as suggested should however also be aware that the pension provider is not obliged to heed a draft order.

Pensions in payment and clawbacks
Where the pension that is to be shared is in payment, there will usually be a clawback (calculated and apportioned on a daily basis) of some of the pension income from the date the Pension Sharing Order took effect. 

This is because the pension claimant had an entitlement to some of that pension income from that date, not from the later date of implementation being completed. The pension claimant ex-spouse then receives this entitlement via the transfer value once the Pension Sharing Order has been implemented. A minority of pension schemes will pre-empt this problem by amending the pension holder’s payments as soon as the scheme is in receipt of an effective order. 

Most pension schemes continue to make the full pension payment to the pension holder until the order is finally implemented, resulting in overpayment to the pension holder that has to be clawed back. While schemes are generally quite good at warning about this in their initial disclosure packs, it still seems to come as a surprise to many individuals.

Pension schemes will make a reasonable offer to the pension holder for the recovery of the clawback from their future, reduced, pension payments. Where this is likely to cause financial hardship the pension holders might be advised to create a reserve to meet the potential clawback or some other provision made in the court order.
An even greater problem can occur where the pension holder is required to pay interim maintenance to their pension claimant ex-spouse either until a Pension Sharing Order has taken effect or until it has been implemented. It should be noted that there can be a dramatic time difference between these two events, and lawyers drafting consent orders should give careful consideration to which is intended. 

Ensuring a Pension Sharing Order (PSO) is implemented
The longer it takes to get a PSO implemented, the more likely that problems will arise. This is particularly the case where schemes have not been served with the court documents and so are unaware that the order has been made in the first place. Lawyers are encouraged to put systems in place to ensure that, as far as possible, the PSO gets implemented so that they can close their file on that case. This could include recommending an appropriately qualified adviser and requesting updates from the adviser once the adviser has been instructed. Recipients of the PSO are well advised to seek advice from an appropriately experienced financial adviser at the earliest opportunity.

The importance of the pension claimant choosing a destination scheme for their pension credit where there is to be an external transfer cannot be over-emphasised. If the pension claimant has been alerted to the need to choose between an internal and external transfer and chooses the external transfer option, the scheme against which the PSO has been made needs to be informed of the choice of destination scheme. Otherwise, the scheme may select a default option. This will either be by transferring the credit externally to an alternative arrangement or internally. That said, it has been argued that, until a destination for the credit is available, the implementation period does not begin.









Appendix G: Death in Service Benefits


Death in Service benefits, including dependants’ benefits, are an under-used resource, sometimes of considerable value, and often overlooked as potentially providing much needed life insurance, particularly if the party concerned is unlikely to qualify for standard terms under an individually underwritten plan.
Where Defined Benefit schemes are involved, it is always worth checking whether the Death in Service benefit component of the scheme is integral to the main pension scheme or whether it is set up under its own separate trust. This is a relevant enquiry to make when analysing pension scheme benefits at the information-gathering stage.
It is not possible to have both a Pension Sharing Order and a Pension Attachment Order against the same pension arrangement. But where the pension provider has established the Death in Service scheme under a separate trust, then it should be possible to have a Pension Sharing Order against the main pension scheme and, if appropriate, a lump sum Pension Attachment Order against the Death in Service benefits. This can be a way of providing much needed life cover for no additional cost, and without the need for individual underwriting.


Appendix H: Small Self-Administered Schemes (SSAS)


A SSAS is a type of pension scheme, typically found in owner-managed businesses, often family run. 
The scheme will comprise of anywhere between one and eleven members. Membership is at the discretion of the business owner and is open not only to owner-managers, but also to key staff, family members and even those not involved in the business. A SSAS can make a secured loan to the sponsoring employer up to a maximum of 50% of the scheme’s net assets; similarly, a SSAS can borrow up to a maximum of 50% of its net assets.

Problems with valuations
The calculations as to the percentage Pension Sharing Order required are usually relatively straightforward, once the valuation of assets is agreed, but in the case of a SSAS this in itself can be contentious. Often, a SSAS will comprise different asset classes, including commercial property, managed investment portfolios, bank accounts, loans to companies, and insurance policies.
When confronted by a SSAS, the first step is to ensure all of these assets have been recently valued. It may be that a set of scheme accounts is produced, in which the values of the assets are stated. This can be misleading even if the accounts are relatively recent; they may be taking property at a historical value. If so, fresh property valuations may be required. It should however be noted that obtaining professional valuations can be an expensive and time-consuming exercise, and proportionality of costs should be kept in mind.

Problems with illiquidity, and how to get around them
Since a SSAS can include property and loans as an asset, some SSASs are very illiquid, and would struggle to discharge, in the normal way, a request for a pension debit. Very serious problems will be encountered if it is agreed that any Pension Sharing Order should be for an amount exceeding the immediately available liquid assets, and it is vitally important that these issues are addressed prior to any order being made. 

The options for dealing with a Pension Sharing Order that requires a pension credit to be granted to the pension claimant in excess of the available liquid assets within the SSAS are:
i. the scheme can try to persuade the pension claimant to retain the credit in the SSAS. In so doing, they need not create any liquidity. However, unless both parties are entirely confident of their ability to work together as trustees post-divorce (a beneficiary of a SSAS must also be a trustee), this solution is rarely attractive. Although this internal option (the pension claimant retaining the credit in the scheme) may appear initially attractive, often all it does is defer the problem caused by lack of liquidity;
ii. many SSASs rules do not allow the pension claimant to become a member of the scheme, precisely for fear of scheme paralysis. Indeed, some schemes refuse to allow the scheme rules to be amended to admit an ex-spouse as a member;
iii. conversely, although the scheme may well try and persuade the pension claimant to retain their credit in the SSAS, it cannot force the claimant to do so; the pension claimant can insist on external implementation;
If  the pension claimant were to insist, as he / she is entitled to, to have a pension credit transferred out, the scheme can look at ways of creating sufficient liquidity. This could potentially be done in one of three ways: one or more of the properties could be sold;
i. a mortgage / finance could be raised against the property portfolio;
ii. the sponsoring employer could make pension contributions to create liquidity.

If the scheme were unable to create sufficient liquidity, and the pension claimant refused the option to retain the credit in the scheme, one possibility would be for one or more of the properties to be transferred into a pension arrangement



























Appendix I: Complexities in certain public sector occupational schemes


Issues that the practitioner should be wary of, outlined in what follows, include: 
i. introduction of the new 2015 CARE schemes and transitional arrangements (sometimes referred to as tapering) for members moving to these schemes. In December 2018, the Court of Appeal the case of McCloud[footnoteRef:12] ruled that the ‘transitional protection’ offered to some members as part of the reforms amounted to unlawful discrimination, HM Treasury is now committed to compensating affected members of the public sector schemes, with this having implications both for the benefits now payable and pension sharing on divorce;  [12:  The Lord Chancellor & Another v McCloud & Others [2018] EWCA Civ 2844
] 

ii. issues about whether benefits that an individual has accrued with the same employer (or employers who are all part of the same public sector) can be shared in different proportions;
iii. variable retirement ages that are dependent on service and can be impacted by the 2015 schemes;
iv. members in service past the age at which they can retire;
v. overnight increase to the CE value;
i. absence of a late retirement factor in the older schemes;
ii. ‘income gap’ issues where the pension credit member receives benefits at a later age than the member;
iii. Early Departure Payments in the Armed Forces Pension Scheme;
iv. Resettlement Commutation in the Armed Forces Pension Scheme;
i. Consumer Prices Index being difficult to deal with through open market annuities;
ii. the effect of Pension Sharing where there is a pensionable salary cap;
iii. re-employment after retirement.


Benefits will be retained in the original schemes (in the Armed Forces Pension Scheme, known as ‘legacy schemes’) and in most cases will retain the link to the member’s pensionable salary for as long as they remain in service. 

Transitional arrangements, such as CARE, applied when the new schemes were established, such that older members of the legacy schemes joined these new schemes after 2014/2015. However, this differential treatment gave rise to the McCloud case which in turn has led to benefits accrued over the period from 2014/2015 to 2022 being revisited. 

There have always been issues with public sector schemes where there is a retirement age for deferred pensions for those who leave after only a small amount of service, but an earlier retirement age is available as long as the member has achieved a certain level of service; e.g. in the Police Pension Scheme 1987 Section, those leaving with under 25 years’ service had a retirement age of 60 but this could reduce to age 48 if the member has achieved 30 years’ service. Police, Firefighters and Armed Forces are well known examples, but there are also the Special Classes in the NHS Pension Scheme. The ‘Rule of 85’ can be of importance, it means if the age at retirement + number of years’ service was 85, the member could take benefits without immediate reduction or at age 60 if later. Practitioners should consider obtaining a specialist report in such cases.
The issue arising in these cases is that if, following a specified period of service, the age at which the member can retire without suffering a reduction in benefits reduces below the Scheme’s Normal Retirement Age, then a CE calculated before that period of service has expired will be an undervalue. This means previous assumptions about the optimum retirement age for such individuals are no longer valid, and it is much more difficult to know when they will retire. Practitioners will often have to consider this on a case by case basis.



‘Overnight’ increase in the Cash Equivalent
The Regulations also mean that a CE can increase dramatically overnight. An officer in the Armed Forces Pension Scheme 1975 on the day before achieving 16 years’ service will have their accrued benefits calculated based on them being paid from age 60 or 65. The day he achieves 16 years’ service, the CE has to be calculated based on their leaving and the pension coming into payment so assumes the pension will payable immediately and he may be only age 37. The CE is calculated on it being paid for 23 or 28 years more and therefore it could be two or three times higher than it was the day before.

Absence of a late retirement factor in the earlier schemes
Some of the earlier schemes, e.g. NHS Pension Scheme 1995, have the issue that, although retirement age is 60, if the member in fact remains in service until age 65. This can have the effect of overvaluing the pension. The individual may not be able to afford to retire at the earlier age and therefore the CE may not be appropriate.

‘Income_ gap’ issues
An income gap issue will occur when the parties are trying to achieve equality in incomes, but one party receives that income before the other (either in time or because the intention is to equate at a certain age but one receives the income at an earlier or later age than the retirement age proposed in the calculations). As is discussed in the section earlier in this guidance on age differential (Part 10), income gaps can occur in any schemes where the parties are different ages, but in the public sector they can also occur when they are the same age, but the Scheme rules mean that they take benefits at different ages.
Issues can arise, e.g. where the age at which the pension claimant (i.e. the party with the benefit of a PSO, as pension credit member of the scheme) receives the pension credit benefits is greater than the age at which the pension holder can receive their benefits. This is particularly relevant for example in the Police Pension Scheme 1987 and Armed Forces Pension Scheme 1975 Section where a Pension Sharing Order can result in an immediate reduction in a pension that is already in payment, but the pension credit member may have to wait for a number of years before they can take benefits from their pension credit under the scheme rules.

Early departure payments in the Armed Forces Pension Schemes
Both the Armed Forces Pension Scheme 2005 and the Armed Forces Pension Scheme 2015 have rules whereby if the member leaves after achieving a certain amount of service although their pension is not payable until the Scheme Retirement Age they will receive a lump sum and income known as Early Departure Payments from the date of leaving until the date when their pension is due.

These payments are not pensions and so cannot be subject to a Pension Sharing Order but are nevertheless payments which are made after leaving as a result of service so have many of the properties of pensions and are an income stream and source of capital for the member. They should be taken into account in the normal course of events.


Valuation and discount rate
Cash Equivalents for public sector pensions are calculated on a basis and tables provided by the Government Actuary’s Department (GAD). However, the discount rate for the calculations is prescribed by the Treasury. The rate is different to the rates used by most actuaries for calculations in the private sector schemes. This means that the CEs can be very different in the public sector compared to those in the private sector for the same type of benefits.
For this reason, practitioners should be very cautious before comparing public sector CEs with private sector ones on an equal basis. In recent years, the benefits from a public sector scheme are likely to be higher for a given CE than in a private sector scheme with the same CE. The discount rate prescribed by the Treasury is periodically changed – with a change being made at the time of writing which should see an increase in public sector CEs. Furthermore, during 2022/23 there has been considerable bond market volatility with the CEs of many private sector defined benefit pensions falling.

Poor health no enhancements
The schemes perform calculations using standard actuarial tables prescribed by the GAD. For a pensioner member a different set of actuarial tables is used if the member retired due to ill health instead of normal retirement. The CE of a member who retired due to ill health will be lower than the CE of a member who retired in normal health.

Depending on the severity of the ill health, the converse may also be true, e.g. if the pension holder is in poor health and has reduced life expectancy, then it may be better for the combined wealth of the parties to share the pension 100% (including any State Pensions that can be shared) to a healthy spouse, because the pension holder is unlikely to receive the full value of the benefits if they do not live to normal life expectancy.

Re-employment after retirement
In public sector schemes, sometimes members retire and take a lump sum and the pension becomes payable, and then the pension holder resumes employment within the same public sector. This will often lead to a reduction or ceasing of pension payments until the pension holder retires again. There are different rules in different schemes about whether the salary link is removed on re-employment. Practitioners should take care with this issue. They should also take care that information can be misleading because where a pension is brought into payment and then the member resumes service, the pension might be abated due to rules about the maximum amount the individual is allowed to receive. Therefore, a payslip of the pension might give a misleadingly low figure about the value because when they finally retire, the pension will resume at the higher level.

McCloud
The McCloud ruling relates to how the 2014/15 reforms made to the public sector pension schemes including the unfunded NHS, Teachers, Civil Service, Judicial, Police, Firefighters’, Armed Forces schemes, and also the funded Local Government Pension Scheme (LGPS)) were deemed to breach age discrimination law.

McCloud case summary:
When the Government reformed public service pension schemes in 2014 and 2015, transitional protections were introduced for older members. In December 2018, the Court of Appeal ruled that younger members of the judicial and firefighters’ pension schemes had been unlawfully discriminated against because the protections did not apply to them.

This ruling is called the McCloud judgment, after a member of the Judicial Pension Scheme involved in the case. Because of the ruling, there will be changes to all public service pension schemes that provided transitional protection, including the Local Government Pension Schemes. The changes are called the McCloud remedy and are intended to remove the age discrimination found in the McCloud court case.

Older members who were closer to retirement were protected from the changes. This means when a protected member takes their pension, the benefits payable under the career average scheme are compared with the benefits that would have been built up, had the final salary scheme continued and they receive the higher amount. This protection is called the underpin. To remove the McCloud age discrimination, qualifying younger members will now receive the underpin protection too. This change will come into force on 1 October 2023. Underpin protection only applies to pension built up in the remedy period, between 1 April 2014 and 31 March 2022. The underpin will have stopped earlier if you left the scheme or reached your final salary normal retirement age (usually 65) before 31 March 2022.

In short, for the unfunded schemes (all but LGPS), members who were close to retirement remained in the old ‘legacy’ scheme in perpetuity, and were protected from the new ‘reformed’ schemes that were introduced as at 1 April 2015. By contrast, younger members of these schemes were automatically moved to the reformed arrangements in 2015, and transitional arrangements applied for those in between, with there being tapered dates of transfer from 2015–2022.

Members affected by the McCloud ruling in these schemes must meet the eligibility conditions set out in Section 1 of the Public Service Pensions and Judicial Offices Act 2022 which we understand are broadly as follows: 
i. they had pensionable service during the remedy period, 1 April 2015 to 31 March 2022;
ii. the pensionable service must be in the legacy scheme or the 2015 scheme that would have been service in the legacy scheme but for the discrimination;
iii. they were in pensionable service under a legacy public service pension scheme on or before 31 March 2012; and they have not since had a disqualifying gap before starting any pensionable service during the remedy period;
iv. where there is more than one period of pensionable service in the remedy period, there must not be a disqualifying gap between periods for subsequent periods to count as remediable service.
The disqualifying gap is generally defined to be a period of more than five years’ service in their period of employment. 

There are two main groups to be considered:
a. older members who remained in the legacy scheme after 2015 need to have those benefits accrued from 1 April 2015 to 31 March 2022 (or earlier exit) tested to determine whether the reformed scheme would have provided a better outcome over this period; 
b. younger members who were transferred to the reformed scheme in 2015 (or thereafter) need to have those benefits accrued in the reformed scheme to 31 March 2022 (or earlier exit) tested to determine whether the legacy scheme would have provided a better outcome.

Affected members are to be provided with a “deferred choice underpin”, which in practice means that their benefits will not be tested to determine which outcome is better until retirement occurs. The member will then be given a choice as to which set of rules is to apply for the 2015–2022 period. CEs calculated for divorce purposes are expected to take account of this underpin from October 2023 onwards, the specifics of these matters being left to each scheme. 

It does not follow that the legacy schemes will always provide ‘better’ benefits than the reformed schemes. This analysis may differ from individual to individual, and factors such as actual assumed retirement age, salary progression and the value placed on spouse’s benefits will all have an impact. Moreover, given that many of the legacy schemes provided an automatic tax-free cash lump sum, while the reformed schemes only provide a pension, it follows that the rate at which an individual might exchange cash at retirement for a lifetime income is also important. Finally, contribution refunds or shortfalls to be made up may occur in light of changes to benefits.








Appendix J: Underfunding of Defined Benefit Schemes and Reduced Cash Equivalents (CEs)

If a member of an underfunded pension scheme who has not reached retirement wanted to transfer their benefits to another pension scheme, their transfer value may be reduced. This reduction prevents them from taking a greater share of the scheme than the scheme trustees can afford.

Impact of scheme underfunding for pension sharing transfers on divorce
On divorce, where a pension claimant is to receive a share of the pension holder’s Defined Benefit pension scheme, the fact of the scheme being underfunded means that the scheme trustees can reduce the transfer value that is due to be paid to the pension claimant. However, most private sector Defined Benefit pension schemes insist on pension claimants taking their pension transfer to a pension scheme in their own name. It would be unfair, in these underfunded cases, if the scheme could insist on a transfer out of the scheme and then reduce the transfer value due to scheme underfunding; by contrast, the pension holder has a choice as to whether to accept a reduced transfer value (which would arise were they to leave the scheme) or stay in the scheme. In order to avoid this unfairness, the law requires scheme trustees who reduce transfer values on divorce either:
1. to offer the pension claimant an internal transfer option, which would mean no loss of benefit unless the scheme eventually went into the Pension Protection Fund or
2. to require a transfer out of the scheme but on a reduced basis, where an internal transfer on an unreduced basis has been refused.

The decision can be complicated and it is advised that they seek expert advice around their own individual circumstances. 

Offsetting against reduced transfer values
A Defined Benefit scheme CE might not be a reliable indication of the value of the pension rights for the purposes of divorce, primarily because the cost of securing similar benefits on the open market may be far higher than the CE provided. This makes it incredibly difficult to compare this value with an equivalent amount of cash or, say, the value of the family home. 
In cases where final salary scheme CEs are reduced owing to scheme underfunding it is important not to use the lower, reduced value for offsetting purposes: it is the full, unreduced value that more closely reflects the value of the pension holder’s pension benefits, although a PODE would still be able to make an assessment of a fairer value. The reduced transfer value simply reflects the fact that there is insufficient money at present to allow the trustees to meet all of their liabilities. Unless the company has already gone into liquidation, it is reasonable to assume that the company will have a scheme deficit reduction plan in place to reduce the amount of the funding deficit and transfer values will eventually increase again.





Appendix K: The Pension Protection Fund and Financial Assistance Scheme on Divorce


The Pension Protection Fund (PPF) is a fund of last resort, set up to pay compensation to members of eligible Defined Benefit occupational pension schemes that fail and cannot meet their liabilities where the scheme failure arose after 5 April 2005. It should be noted that the PPF is not there to provide compensation for Personal Pensions and other Defined Contribution pension funds which have fallen in value due to poor fund management.

To qualify for entry into the PPF, the scheme will not have enough assets to pay all members’ benefits in full, and the scheme’s sponsoring employer must be in a situation in which it cannot meet the shortfall in the scheme funding, often because it is insolvent. Therefore, an insolvency practitioner will usually be appointed to deal with the winding up of the employer. 

When such an insolvency event occurs, the PPF has a period of 28 days in which to decide whether the scheme is eligible to enter the PPF. If it is, an Assessment Period commences, which can be a lengthy process that can take a few years. During the Assessment Period, the scheme trustees continue to be responsible for paying pensions but at PPF compensation levels.
If at the end of the Assessment Period an actuarial valuation confirms that the scheme cannot pay benefits at or above PPF compensation levels, the scheme will transfer into the PPF. The transfer process can take around six months to be completed and only once the scheme has transferred is the scheme formally regarded as being in the PPF.
Schemes will not necessarily complete all stages of the PPF process. Some schemes may not proceed beyond the assessment process, instead, the PPF compensation benefits will indeed be bought-out, with any surplus that remains in the scheme being used to top up what the members will receive beyond the PPF compensation level.

The PPF on divorce: compensation sharing or attachment orders 
Once a scheme has transferred to the PPF, PPF compensation can be shared or attached on divorce by making a Compensation Sharing Order or a Compensation Attachment Order. The PPF will provide CEs on request. Once a CSO has been implemented, the PPF will provide an ex-spouse with compensation credit benefits within the PPF.

 The Financial Assistance Scheme Overview 
The Financial Assistance Scheme (FAS) is another compensation scheme for those who have lost out on their pension. Eligibility for the FAS is limited to Defined Benefit pension schemes which meet all the following criteria:

i. the scheme was underfunded and started to wind-up between 1 January 1997 and 5 April 2005; and the scheme did not have sufficient funds to pay members benefits; and

either
ii. the sponsoring employer cannot pay because it is insolvent, no longer exists or is no longer obliged to meet its commitment to pay its debt to the pension scheme;

or
iii. the scheme started to wind-up after 5 April 2005 but is ineligible for compensation from the Pension Protection Fund owing to the employer becoming insolvent before that date.

There are two types of FAS member: members who receive all their entitlement from the FAS (a ‘single payment member’), and members who receive payments from an annuity provider, and a top up from the FAS (a ‘top up member’).
A member’s FAS standard assistance is equal to 90% of their expected pension, subject to a cap. For members whose entitlement began between 1 April 2022 and 31 March 2023, the cap is £38,045 a year. Their expected pension is, broadly speaking, what they have built up in their former pension scheme before it started to wind up, revalued to their FAS normal retirement age. The part of their expected pension earned after 5 April 1997 increases each year by the Consumer Price Index (CPI) at the previous 31 May, capped at 2.5%. There is no legislative requirement to increase the part of their expected pension earned before 6 April 1997. 
Following the court decision in the Hampshire case[footnoteRef:13], the FAS will also carry out a one-off valuation exercise to check that the total actuarial value of FAS standard assistance is not less than 50% of the member’s original scheme benefits, and applying any uplifts that may be required where appropriate. [13:  06 Sep 2018 (Case C-17/17), ECJ] 


If all the scheme assets transferred to FAS, then the member is a ‘single payment member’. A single payment member will receive the higher of their FAS standard assistance and their notional pension (this is based on what their former scheme could have afforded to pay them) each year. The member’s FAS standard assistance will increase as described above. Part of their notional pension may increase, depending on what their former scheme could have afforded to provide. All increasing elements of their notional pension will increase each year by the Consumer Price Index (CPI) at the previous 31 May, capped at 2.5%.


The FAS on divorce 
The FAS website lists all schemes which have been notified to the FAS together with the schemes’ current status.
FAS compensation rules were also affected by the Hampshire ruling, with the cap having been removed and affected beneficiaries given a one-off lump sum in 2021. 
If a Pension Sharing Order was made and took effect before the scheme winding-up was completed or before the scheme had transferred into the FAS, it should have been implemented by the original pension scheme trustees. 

FAS assistance cannot be subject to Pension Sharing, Pension Compensation Sharing or Compensation Attachment Orders. So, the PPF, as FAS scheme manager, has no power – and is under no legal obligation – to provide a CE in relation to a member’s entitlement to FAS assistance for the purposes of pension sharing on divorce. 

However, it may be that the court will still take account of that FAS assistance when considering the overall financial settlement between divorcing parties – for example, when determining the extent of any orders against shareable pension rights and/or PPF compensation. This is something that affected members would need to discuss with their own legal adviser.


Appendix L: Data for a PODE Report

This section contains relevant information a PODE will likely consider.

In a Defined Benefit scheme case the following information is likely to be important: 
a. accrued pension (and automatic lump sum) or pension in payment including Guaranteed Minimum Pensions (GMPs);
b. accruing pension for an active member;
c. current CE and date of CE;
d. calculation basis for CE, in so far as this is available;
e. events which may materially change the CE;
f. scheme Retirement Age;
g. member specific and Scheme-specific Early Retirement terms and how any factors will be applied for the member;
h. late Retirement terms and how any factors will be applied for the member;
i. commutation factors for taking cash in place of the pension;
j. increases in deferment;
k. is the pension defined at date of leaving or revalued to date;
l. if revalued to date, has the GMP been revalued;
m. is GMP revalued by Fixed Rate, s21 or Limited Rate;
n. increases in retirement;
o. adjustments to pension at State Pension Age or other age;
p. factors affecting future benefit (pensionable salary restrictions);
q. options available for Pension Sharing (internal / external);
r. if internal, the terms of the internal option offer;
s. fees for pension sharing and whether they can be taken from the pension rights;
t. whether Scheme has made a statement about underfunding;
u. any material announcements to members;
v. service dates including part time history;



w. pensionable salaries at significant dates;
x. accrual rates throughout service;
y. any AVC scheme and, if so, whether there is a requirement for the AVC to be shared identically to main scheme;
z. whether the scheme requires evidence of health and/or is likely to re-assess the health of either annuitant in recalculating the CE in accordance with regulations.

In a Defined Contribution scheme case the following information is likely to be important:
a. current CE and date of CE;
b. Market Value Reduction (MVR) / allowance for bonus and how this might change in future (e.g. date when no MVR can apply);
c. penalties for withdrawal;
d. contributions made;
e. all inward and outward transactions;
f. for unit linked cases, history of unit prices at key dates;
g. defined benefit for Retirement Annuity Contract;
h. Guaranteed Annuities Rates or other Guarantees;
i. GMPs for s32 contracts;
j. fees for pension sharing and whether these can be taken from the pension rights;
k. any Additional Voluntary Contribution (AVC) scheme and, if so, whether there is a requirement for the AVC to be shared identically to main scheme;
l. details of any transfers into the plan including contribution history and the beginning and end of any pensionable service to which the transfer value relates.
If there is an annuity in payment the following information is likely to be important: 
confirmation whether it is a pension annuity or a Purchased Life Annuity (PLA);

a. any rate of pension increase to the annuity;
b. whether there is a second annuitant;
c. whether the second annuitant would remain following a divorce;
d. whether, and if so on what terms, the annuity choice is reversible, or whether the annuity provider insists on some or all of the annuity being reconstituted following a PSO;
e. whether the annuity contains any unusual features (e.g. With Profits);
f. whether the annuity provider requires evidence of health and/or is likely to re-assess the health of either annuitant in recalculating the CE in accordance with regulations.

Appendix M: form and content of PODE reports:
 
This chapter will not be considered, further information can be found at page 143 of the guidance. 


Appendix N: PODE Report Content on Income or Capital Equalisation

A PODE report on income equalisation or capital equalisation should include the following:

a. an explanation of methodology which should include the following features: a valuation basis which is fair and neutral without bias towards either party;
b. a valuation basis consistent pension-to-pension based on the individual benefits and features of each pension;
c. approach taken regarding any discretionary benefits;
d. economic data and assumptions utilised including for indexations, tax rates, pre-retirement investment return, pre-retirement increases for active members, demographic assumptions, mortality tables used (including improvements applied), how gender differences are taken into account pre-retirement and post retirement;
e. in relation to personal pensions, assumptions about expenses, new contributions and existing arrangements;
f. In relation to annuity rates, information about the rates’ source, the date sourced/captured, annuity features (i.e. assumed age at annuitisation, escalation rate, guaranteed period, spouse’s benefits, frequency and whether rates used are best available, average of available rates or modified average of available rates); and
g. in relation to mortality assumptions, how these are derived, assessment if less than average for age and gender, basis of assessment and how any known health issues have been taken into account.

A recital of information should include the following features: names/identities of pensions to be shared to achieve objective;
percentage of each pension share required to achieve objective;
as at-date of the valuations and report, for each pension: 
i. name of pension;
ii. type of pension;
iii. normal pension age;
iv. automatic pension commencement lump sum;
v. revaluation rates (in deferment and payment);
vi. annual pension on retirement, accrued to date;
vii. spouse’s benefits;
viii. death benefit post retirement;
ix. pensionable salary;
x. accrual rate;
xi. assumed date of leaving;
xii. assumed increases in pensionable salary;
xiii. approach adopted to deciding which pension(s) to share to meet objective;
xiv. known or foreseeable events which could affect the valuation (e.g. pensionable service milestones, imminent retirement foreseeable etc.).


PODE report on income equalisation should include the following in addition: 
a. estimated pre-share pension income (and lump sum where appropriate);
b. estimated pension credits and pension debits from the calculated percentage pension shares;
c. estimated post-share pension income (and lump sum where appropriate);
d. assumed retirement ages for each pension included in the calculation;
e. demonstration of how equality of income is achieved (including explanation of any adjustments made as necessary);
f. calculated capital value for each pension with applicable retirement pension;
g. total pre-pension share capital values of each party’s pensions;
h. post-pension share capital values of each party’s pensions;
i. increase or reduction in total capital value because of pension sharing.









Appendix O: Seeking a Consistent Basis Valuation: Demographic, Economic and Financial Assumptions


Equalisation of capital
In some cases, a PODE may be asked to provide a calculation for equalisation of ‘true capital value’. A consistent basis of valuation of a pension is variously sometimes referred in all these ways, but there is no standard definition of the value of a Defined Benefit pension. As noted above, the CE of a Defined Benefit scheme might not be a reliable value for the purposes of divorce. Indeed, some experts feel that asking a PODE to use CEs may conflict with their professional obligations.

Where a Defined Benefit pension is being compared with a Defined Contribution (Personal Pension) sharing credit, assumptions need to be made that are inevitably imperfect but which compare both pensions on a like for like basis, as closely as possible. The Personal Pension offers more flexible benefits and there are possible market distortions with certain types of annuity. If allowance is made for such flexibilities and distortions, any assumptions made need to be disclosed in the report with reasons;
adjusting pensions with different pension increase provisions, e.g. comparing Defined Benefit pensions with Limited Price Index (LPI) increases, discretionary increases, and other types of increase.


Appendix P: Range of methods for pension sharing equality of income

This chapter deals with some methods of calculation for PODE reports. It will not be considered in any detail, but can be found at page 149 of the guidance. 


Appendix Q: Financial Conduct Authority FCA guidance on pension transfers

This chapter deals with pre-retirement mortality and pre/post retirement expenses, it will not be considered at any length here, but can be found at page 150 of the guidance. It contains tables of useful information dealing with transfer value comparator (TVC). 









Appendix R: Defined Benefit Scheme with Final Salary Linking or Revaluation Above Inflation for Active Members

The traditional Defined Benefit final salary scheme provides benefits which are based on the pensionable service completed and the salary paid at retirement or earlier leaving service. The newer Defined Benefit career average scheme provides benefits based on the actual salary earned over the pensionable service plus revaluation at a rate typically in excess of inflation between the date of the earnings and retirement.
The Cash Equivalent is calculated using benefits based on pensionable service up to the date of the CE and the salary at the date of the CE with statutory revaluation only between the date of the CE and the date of retirement.
Hence the CE for an active (contributing) member of a Final Salary or Career Average scheme only allows for inflation increases between the date of CE and retirement whereas in practice, if the member remains in service, the accrued pension will actually be higher.
One way of determining which approach to use for a Final Salary Scheme with promotional salary increases is to consider whether future promotional salary increases should be apportioned to the marriage or not. For example: 
i. using the accrued pension from the CE with inflationary increases only effectively gives the future promotional salary increases on pension accrued during the marriage to the member
ii. making an adjustment for future promotional salary growth effectively apportions some or all of the future promotional salary increases on pension accrued during the marriage to the marriage to be split between the parties.

If allowance is to be made for future promotional salary increases or for additional revaluation in a Career Average scheme then assumptions regarding future membership and the level of additional increases have to be made. The approach used and the assumptions made can have a significant effect on the calculations.

A reasonable starting point for a PODE report for an active member of a scheme would be to assume increases before retirement in line with increases granted to a leaver (or deferred) member; any other assumptions considered by the PODE to be appropriate should be disclosed with reasons in the report.

Future promotional or real salary increases should not be assumed unless there are specific instructions to do so or better information available justifying such an approach. In cases where it is agreed future promotional or real salary increases should be considered, the PODE report should clearly explain the approach taken and the effect on the calculations.







Appendix S:
Apportionment of Final Salary Pension Rights

There are a number of ways to deal with pension rights accrued prior to the cohabitation or marriage (if there was no seamless preceding cohabitation) and four are set out here, although it is essential to remember that in adjudicated cases this is a matter of judicial discretion.

No apportionment
The first method is to assume that all pension rights are included in the calculations and make no apportionment at all.
This is the most appropriate for cases to be decided based on needs in retirement and for long marriages. Apportionment is unlikely to be appropriate in cases where it is likely that the needs principle will apply to the division of pension assets over the sharing principle. This is simply a manifestation of the more general principle developed in the case law that a relationship-generated need will usually override the application of the sharing principle.

Deferred Pension method
The second method would be to consider the pension rights that had been accrued to the date of either cohabitation or marriage and allow for increases that would have been made to a deferred pension during the period to the present date (the practitioner might exclude the difference of increases between Guaranteed Minimum Pension (GMP) and inflationary revaluation). This would then be compared to the accrued pension at present and that proportion of the pension rights would be excluded. This allows for what could be termed as the ‘passive growth’ of the pension rights accrued prior to the relationship. This allows the assets applied to the marriage/seamless cohabitation to include, e.g. the effect of any promotions earned during the relationship on the pension rights accrued at the start of the relationship. Such an approach may more fairly reflect the respective contributions of the parties to the pension and involve less discrimination between the earner and the homemaker.

The rationale behind this is that sometimes the non-member spouse will say, for example, that during the relationship, they did the school runs, the shopping, washing, ironing and household chores and maintenance, paid the bills and ran the house so that the member spouse was able to be out between 7am and 9pm concentrating on their career to earn those promotions. The non-member spouse may have sacrificed their career to do this.

In such cases, it is a ‘marriage of equals’ and the non-member spouse has not been able to demonstrate achieving ‘similar success as the home maker’ to the member-spouse, but this method allows for the effect of the promotions to be kept within the marital assets. Thus, if the marriage has been successful in creating security in retirement, those successes are reflected in the settlement.

The Deferred Pension method requires details of the pension accrued as at the date of cohabitation or marriage but this information is usually available if requested and if for any reason it is not available, it will be possible for the parties to obtain their gross income from HM Revenue and Customs so that a reasonable approximation can be made.

However, it follows that significant work might be required on the part of the PODE to perform the calculations on this basis, which may increase costs and add delays to the time required for the expert witness report to be produced. Moreover, the calculations are predicated upon treating the member spouse as though they left active service in the pension scheme as at the start date and/or end date of the relationship period considered, when this was not in fact the case.
Martin-Dye v Martin-Dye[footnoteRef:14]  This appeal raises the question of how following a decree of divorce or nullity the court assessing the fair division of available assets in order to achieve a clean-break between the parties should treat pensions in payment. This important judgment centres on whether the pensions of the parties should have been treated as capital assets for the purposes of calculating the amounts required to achieve a clean break. Both Thorpe LJ and Dyson LJ concluded that a pension is not equivalent to other forms of asset and should instead be the subject of a pension sharing order. As the respondent had brought significant assets into the marriage, the district judge’s order had departed from equality and awarded her 57% of the assets. Accordingly the pension sharing order was to be made to reflect that ratio. [14:  2006] EWCA Civ 681] 

Cash Equivalent (CE) method
This method takes the CE as at the date of cohabitation or marriage, compares that with the CE now and simply allocates that proportion of the benefits to the member with the pre-accrued rights and defines the rest according to whatever decision is made. This is what was done in the Martin-Dye case.
This will, in many cases, lead to a very small amount of assets being allocated in respect of the pre-marital period but it is nevertheless a possibility.
Although providers are expected to be able to provide historic CEs these may be difficult to obtain and possibly costly. In Martin-Dye, the Court accepted the evidence of an actuary tasked with giving their estimate of what it would be.
It is to be remembered that the CEs of Defined Benefit pensions will change over time, even where the underlying pension benefits remain unchanged. This might be in light of market conditions or to reflect explicit changes made by the trustees / scheme actuary. Where CEs at different dates have changed for reasons that do not relate to the accrual of further pension benefits, it is to be expected that using a ratio of CEs will not give a meaningful result for such calculations of apportionment.

Straight-line method
This is where the benefits are simply divided up assuming they all accrue evenly over the period. Therefore, if the member has 30 years’ service and ten of those are pre-marriage/ seamless cohabitation, then a simple 20/30ths of the total benefits would be included in the calculations. This is an easier calculation to do than many of the other methods, and simple refinements can be made for career breaks or periods of part-time working.

On cases involving the apportionment of ‘final salary’ Defined Benefit pension rights (that is where the pension benefits are based upon a formula based upon the final pay at the earlier of the date of leaving service or retirement) the following observations may be noted:

In cases where pre cohabitation accrual is being excluded, on a case where the historic earnings growth of the member has been higher than inflation, the straight-line method will usually tend to favour the member compared to a similar calculation performed using the Deferred Pension method. On the same case however where post separation accrual is being excluded, the straight-line method will usually tend to favour the ex-spouse compared to a similar calculation using the Deferred Pension method. Where both pre cohabitation and post separation accrual are being excluded, it is unclear which party would benefit from the use of the straight-line method compared to the Deferred Pension method. This would depend upon the relative length of the pre cohabitation and post separation periods and the extent to which earnings growth has exceeded salary inflation.


Appendix T: Fees and Costs

This chapter will not be considered, further information can be found at page 157. 

Appendix U: A Future Approach to Pension Valuation

This chapter will not be considered  but more on Galbraith tables can be found at page 158 of the guidance.  



Appendix V Issues Beyond the Pension Advisory Group Remit for the Attention of Responsible Bodies

This chapter deals with advice and suggestions by the Pension Advisory Group to improve the current practice of how pensions are dealt with. It is not considered in a large amount of detail, more on the suggestions can be found at page 159-167. 

Primary legislation
Pensions and enforcement
On 15 December 2016, the Law Commission published its report on the Enforcement of Family Financial Orders (Law Com No 370). On 23 July 2018, the Government’s full responses indicated that it would take forward three recommendations which did not require primary legislation. Amongst the Law Commission’s recommendations were a number that impact upon issues being considered by the Group. It was recommended that the court should be able to obtain information from, inter alia, the Department of Work and Pensions and pension providers. The inclusion of pension providers was deemed necessary given the Law Commission’s recommendation that enforcement should be possible against a debtor’s pension assets. Chapter 9 of the Law Commission report states that pension orders (Pension Sharing Orders and Pension Attachment Orders) may provide an effective means of enforcement where there are no other assets available and may ensure that the creditor receives what is owed, albeit possibly at a later date. The current inability to enforce against a pension is viewed as undesirable because a pension may be one of the most significant assets held by a debtor. It is, therefore, recommended by the Law Commission that a pension order should be available on a general enforcement application rather than only on a standalone enforcement application for a pension order. The Law Commission’s view is that this approach strikes the correct balance between the interests of all those who would be affected by the making of pension orders for enforcement purposes without restricting their use to cases where no other assets are available.

Pension Attachment Commutation:
It is suggested that consideration be given to amending MCA 1973, s25B(7) – (7A) as the word ‘commutation’ suggests a power restricted to Defined Benefit schemes and arguably does not provide the same power to the court where there is an option for the pension member to take a Pension Commencement Lump Sum (PCLS) or tax-free lump sum under a Defined Contribution scheme.

Secondary Legislation
Pension Sharing (Valuation) Regulations 2000
Regulation 4(2) of the Pension Sharing (Valuation) Regulations 2000 is at odds with the drafting of WRPA 1999, s29(4) which states that: 
WRPA 1999, s29(1) states that “the transferor’s shareable rights under the relevant arrangement become subject to a debit of the appropriate amount;” 


WRPA 1999, s29(2) states that “Where the relevant order or provision specifies a percentage value to be transferred, the appropriate amount for the purposes of subsection (1) is the specified percentage of the Cash Equivalent (CE) of the relevant benefits on the valuation day;” 

WRPA 1999, s29(4) goes on to say that “Where the relevant arrangement is an occupational pension scheme and the transferor is in pensionable service under the scheme on the transfer day, the relevant benefits for the purposes of subsections (2) and (3) are the benefits or future benefits to which he would be entitled under the scheme by virtue of his shareable rights under it had his pensionable service terminated immediately before that day” and 

WRPA 1999, s29(5) states that “Otherwise, the relevant benefits for the purposes of subsections (2) and (3) are the benefits or future benefits to which, immediately before the transfer day, the transferor is entitled under the terms of the relevant arrangement by virtue of his shareable rights under it.

The net effect of the above is that the percentage PSO applies as a pension debit equally to each individual benefit across the scheme, including Contracted-out rights, non-Contracted-out rights and AVCs. It would be enormously useful to all concerned if legislation could be amended to allow for AVC rights to be subject to a separate PSO from the main scheme benefit, which is often Defined Benefit in nature. T

Set Aside regulations
FPR 9.9A requires an application to be made for set aside where there is a supervening (e.g. Barder) event and no error by the court. Previously this would have been dealt with by way of appeal. 

The Pension Sharing (Implementation and Discharge of Liability) Regulations, Regulation 4 requires that where a scheme has been notified that an appeal has been started the implementation period must be postponed until the outcome of the appeal (regs 4(1) (a) and (b)). 

No such provision has been made for the situation in which a set aside application has been made. The Regulations need to be amended to include a requirement for implementation to also be postponed pending the outcome of a set aside application.

Although the standard route of challenge since 3 October 2016 has been to set aside a financial remedy order, there are two exceptions for PSOs where an ‘appeal out of time’ remains the appropriate route. The first is where an error of the court is alleged and the second is where the scheme has acted to its detriment. In the case of the latter an application would be made to appeal out of time under MCA 1973, s40A or s40B.117 The above recommendation is therefore an addition, not a replacement, to the existing regulation 4.


Appendix X: Other Resources
This breakdown report directs you to page 175 of the Pag 2 Guidance where there is other resources and links to relevant forms to assist with, and also contains a list of caselaw. 




































Concluding Thoughts:
In conclusion, pensions have become increasingly complex with a range of different schemes, benefits, and retirement options available. 
The guidance provided by PAG 2 is essential for helping individuals, lawyers and organisations navigate the complexities of pension planning, particularly in relation to pension transfers, retirement strategies, and the long-term management of pension funds. By offering clear, structured advice, PAG 2 ensures that both pension holders and advisers can make informed decisions that align with regulatory requirements and best practice standards. As pension regulations and options evolve, PAG 2’s role in providing up-to-date, comprehensive guidance is increasingly important to ensure that people achieve secure and sustainable retirement outcomes, particularly upon separation where such outcomes are finalised in a court order. The emphasis on transparency, due diligence, and the protection of individuals' financial interests serves as a vital resource for both pension scheme members and advisers in the ever-changing pensions landscape. It is hoped this report has supported with the breakdown and interpretation of the PAG 2 guidance, and the complex mechanics of pensions upon separation.
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